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PREFACE.

The investigation which has resulted in this monograph wag
begun in the seminary in American History of 1696-97 at the
University of Wisconsin, and continued independently since
that time. In its present form it was submitted ae a thesis for
the degree of Doctor of Philosophy at that university in 1899.
A portion of the results obtained have already been published
in volume XII of the Transactions of the Wisconsin Academy
of Sciences, Arts and Letters.

The subject of land grants m aid of railways, as well as of
many other features of our public land policy, has been practi-
cally neglected by historians. I found, therefore, that my work
had to be done from the ground up and that an investigation
had to be mado of many collateral aspects of land legislation.
Some aid has been rendered by various railroad histories and
articles on the public lands, but in general only the original
sources have been used,

I have endeavored to trace the history of railroad land grants
from their inception to the present time. In this my object has
been to give au account of the various land grant bills, the argu-
ments for and against them and the forces which caused their
success or failure; while I have also tried to connect this bare
legislative history with the other features of our public land pol-
icy. In addition to this economic side of the subject, on the po-
litical side the influence of the legislation on the other issues of
the time has been considered, and an attempt has been made to
point out what eeems to me the deeper and more general im-
portance of my subject.

An oflfort was made to determine what became of the lands
after they left the possession of the government—how the states

•igitizet Google



4 PREFACE.

and corporations to which they were granted disposed of them.
But the materials on this question were too scanty to allow of
any certainty in the conclusions reached, although I have
thought it advisable to embody such tentative results in the form
of an appendix. I hope that further treatment of this subject
may be given in general railroad histories of the different states
and that my work may be of assistance to those investigating this
subject

In the library of the State Historical Society of Wisconsin
have been found most of the materials from which this mono-
graph has been prepared, and I wish to express my appreciation
of the unfailing courtesy of the officers of that society and of
the members of the library staff. Some additional materials
were found in the Chicago Public Library, The Newbuiy l i -
brary and the library of the Chicago Historical Society.

During my work on this monograph I have been under con-
stant obligation to Professor F. J. Turner, who has given not
only advice but actual assistance at every point in my investiga-
tion and in the preparation of my work for the press. Profes-
sor C. H. Haskins has read the proofs and made many valuable
suggestions, while Professor W. H. Hobbs has also given assistr
ance in the proof-reading.

Madison, Wisconsin, August, 1899.
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CONGRESSIONAL GRANTS OF LAND IN AID OF
RAILWAYS.

INTRODUCTION,1

Questions relating to land tenure, and particularly to the man-
agement and disposal of lands held by the state, have always oc-
cupied a large place in the history of nations* In the case of the
United States the public domain has been a most important factor
in the national development. Aside from the diplomatic and
military struggles involved in the acquisition of the soil, and the
relation of the slavery struggle to the public domain, the position
of the government as landed proprietor has been profoundly im-
portant. Even in colonial days the management of the vacant
lands by the crown, the proprietors or the corporations who gov-
erned the colonies, had important effects in political, economic,
and social development. There, as later, land grants were used
for political purposes as well as to promote immigration and in-
dustrial development. Colonial history affords precedents for the
use of land as bounties for soldiers, for education, and for internal
improvements, The question of the devolution of the crown
lands after the declaration of independence, became one of the
most influential factors in the history of the Revolution and the
Confederation, and was only settled by the cessions of the claim-
ant states and by the passage of the Ordinance of 1787. The
vast political influence of the land question upon the politics of
the Confederation has frequently been pointed out, but it cannot
be too strongly urged.2 The acquisition of the public domain

*8«| So to. fflffory of $ht Land Question in the United titatf*, Johns Hupkin*
Untvcnitv Stuilte*, IVt nos. T. 8, 9.

•"And Just here Mei the Iniua^rjae significance of tbli acquisition of the Public
Lands. It led to the eierclftc of Notional Sovereignty lu the »enae of emln?at
domnlii. n power totally foreign to tbe Articles of Ctn>f«t*ratJon." Adams. Mary-
Itffld'j Inftumoe upon Land Ce*§tona to the United StatcM, John* Hopkin* Umt-
vrrttty 8tudtr*t III, no. 1, p. 44.
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8 BULLETIN OP THE UNIVERSITY OF WISCONSIN.

was the first great step toward national unity—the disposal of
this domain was to be one of the most important factors in the
new national life.

When the Constitutional Convention met it found the public
land question settled for the time. Little attention was paid to
the power which Congress should have over the lands which the
government then owned or which it might afterward acquire.
The subject was touched in two provisions of the Constitution,
the first that "New States may be admitted by the Congress into
this Union," and the second that "The Congress shall have the
power to dispose of, and make all needful rules and regulations
respecting the territory or other property belonging to the
United States."3 The latter of these was not discussed in the
convention and the discussion on the former was not such as to
throw any light on what property rights the government had in
the territory from which these new states were to be formed or
on the question whether the acquisition of new territories was
contemplated. Madison's discussion in Number 43 of the Fed-
eralist is not more satisfactory, the only point touched being the
prohibition against the division of states without their consent.

It is unfortunate that as regards both the acquisition and the
disposal of territory the Constitution is not more specific, and
that a contemporaneous explanation of the powers of Congress
does not seem to have been mada But, wherever in the Consti-
tution the right to acquire territory is found, the public domain
has grown rapidly. Originally amounting to 258,504,129 acres,
by the various purchases and cessions it has been increased to
over 1,800,000,000 acres.4 Of course the actual amount of land

•Art. IV, Sec. 3. Acres.
*State cessions 258,504,12*
Louisiana purchase, 1803 750,686,865
Florida purchase, 1810 85,264,500
Mexican cession, 1848 329,623,255
Texas purchase, 1850 62,266,953
Gadsden purchase, 1853 29,142,400
Alaska purchase, 1867 369,529,600

Total < 1,835,017,692
Message and Documents, Abridgment, 1897-98, 589. The figures are only esti-

mates, as much of the territory has not been surveyed.
(270)
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(ANBOfiN—RAILROAD LAND (JHASTS. 9

in the possession of the government at no time amounted to this.
Exclusive of Alaska there have been 741,702,365 acres of land
appropriated and 133,441,774 acres reserved, leaving 591,343,-
&S3 acres vacant at the present time.0

The influence, from the earliest times, of the comparatively
email public domain was fundamentally important; the influence
of these new and vaster areas which came into the possession of
the government, and particularly their influence? upon the devel-
opment of the West, was quite as marked.

Some consideration of the methods by which this land passed
out of the hands of the government must first be given. Of these
various methods, that of cash sales has disposed of over two hun-
dred million acres. The different grants to states, except those in
aid of railroads, havi1 taken more than one hundred and sixty
million whilo grants to railroads and homestead entries are next
on the list with a little over one hundred million, each. This pro-
portion is, however, only a temporary one, as homestead entries
are constantly being made and many of the railroad grants are
incomplete, while sales and state grants are steadily decreasing**

During the first part of the present century the object of the
administration of the public lands was to obtain as large a rev-
enue from them as possible. In 179G an act was passed providing
for public sale of the lauds in the Northwest Territory at prices
not less than two dollars an acre. Credit on the purchase price
could be given. This system continued with some modification
up to 1830, when the credit feature was abolished and the price

* Ibid,, 591,
*Cuh u t e s 214.114,303
Homesteads lu2,280,22S
Timber culture acts . . . . . . , . . . . , , F P . . . , , . . , • 16.118.22S
Military bounty-land warrants , , . . . » , . , . . . , , . . , . , . . . 00,252,790
Kt'H]it locations . „ * * . . , . - - . * * . . « , • , * « * . * « • . . . , . 3.008.516
Indian allotments &G0.7GQ
Denotfemi 8,OQ<J,12B
Rnllrond. wojk'on-road, canal aad river Improvement grants to states

and corporation a . * . • . . • . . . , . . , „ • „ „ . , „ „ . . . . . . . • . . . . . . . . • . 100.584,898
State grants, ffenernl and nyee la l . . , , . , «*, . . .»»«« 105.470.402
Private loud grunt* , . , , 70,000,000

Total 741J02 t36$
Ibid., 592.

(271)
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10 BULLETIN OF THK UNIVERSITY OF WISCONSIN.

reduced from $2.00 to $1.25 an acre.7 The size of the tract*
which were sold varied from time to time. Before 1800 only
quarter townships and sections could be entered. In that year
the minimmn was reduced to a half^ection, in 1804 to a quarter-
section, and in 1820 to a half quarter-section. A further reduc-
tion to a quarter quarter-section has also been made.8

In 1841 the pre-emption act effected a considerable change in
the method of sale by giving a preference to actual settlers, and
allowing them to enter the land at a minimum or double mini-
mum price.9 This policy of pre-emption dated in effect from.
1830 when an act allowing pre-emption for one year was passed.
This was followed by extensions from year to year until the per-
manent law was enacted.10 While these temporary acts were in-
tended to apply only to those who settled on the lands before the
act was passed, yet the practical effect was to encourage squatters
who went to the lands in the expectation that similar laws would
be passed for their relief.11

Except during limited periods the amount received from the
public lands has not been great in comparison with that received
from other sources of revenue. From 1816 to 1836 the receipts
from customs were $454,317,403 and from the public lands
$79,408,379, and in 1836 the land sales reached their highest
point, amounting to $24,877,179 as against $23,409,940 from
customs.12 As a business investment the public domain has not
paid the government.18 Yet the influence of the lands on na-
tional finances was much greater than would be indicated by the
amount received from their sale. It was always expected that a
large increase in this amount would sooner or later appear and
plans were discussed for hastening the time when their sale
would cause a great reduction in national taxation.

T Donaldson, Public Domain, Washington, 1884, 200, 202.
"Sato, Land Question in the United States, 143.
•Ibid., 159.
1# Ibid., 160-162.
» Ibid.. 162.
"Reports of the Secretary of the Treasury, IV, 450.
"In 1883 the balance against the government on account of the public landi

stood at $126,428,484. Hart. The Disposition of our Public Lands, Quarterly
Journal of Economics, Jan. 1887, p. 174.

(272)
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SANBOBN—RAILROAD LAND GRAKTS. 11

In addition to the lands which were held for sale, grants from
the public domain were made from an early period. In 1776 the
Congress provided for grants of land to soldiers in the Conti-
nental army. This principle was continued in regard to W h
the War of 1812 and the war with Mexico. The method by
which these granta were made was that of land warrants, to be lo-
cated on the vacant public lands.1* Besides these general grants
to private persona various other grants of a private nature and of
a very miscellaneous character have been made*15

The regular method of such grants was, however, to the differ-
ent states* All of the public land states, except California, re*
ceived two, three, or five per cent, on the net proceeds of the sales
of their public lands.10 The states have quite generally re-
ceived the swamp and overflowed lands within their limits on ao-
count of the expense which was necessary to reclaim theae lands.
The enhanced value of the adjoining public lands was also one of
the reasons for these grants,17 For education, the states, prior to
1848, received the sixteenth sections and after that date the six-
teenth and thirty-second sections of their public lands*1*

The grants which were the predecessors of the land grants in
aid of railroads were those made to the states in aid of various in-
ternal improvements. The right of the government to make
money grants in aid of internal improvements was the subject of
much controversy, but portions of the public domain were often
donated in aid of river improvements, wagon roads, and canals.
The last kind of grants was made in the form which was charac-
teristic of the later grants in aid of railroads. By this method of
grant the alternate sections were reserved to the government and
by their rise in value a reimbursement for the grant was ex-
pected. One of the grants, that for the Illinois and Michigan
canal, was in 1833 transferred to a railroad, thus making the
first railroad grant, which however was never utilized by the

"DonaldBoa. Public Domain, 282-87.
11 IbW., 2<MK13.
»Ibid., 238,
»Ibid., 21&-2L
»Ibid.. 223,

(273)
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1 2 BULLETIN OF THE UNIVERSITY OF WISCONSIN.

state.10 After 1841 each new state was allowed to select 500,000
acres of public land for internal improvements.20

Nearly all of the states chafed under their inability to control
the large tracts of public lands lying within their borders and ap-
pealed to Congress to cede to them these lands. This request was1

in 1832 referred to the Committee on Manufactures, of which
Henry Clay was chairman. He reported against such a propo-
sition as unjust to the old states, and against the reduction in
price, but proposed a distribution of the proceeds of the
land sales among the states in proportion to their federal
population. The matter was then referred to the Com-
mittee on Public Lands which reported against Clay's plan
as the equivalent of a distribution of money raised from
general taxation, and favored a reduction in the price of
the lands to $1.00 an acre.21 In spite of this report Clay in-
troduced a bill on the lines laid down in his report. This passed
Congress in 1837 but was vetoed by Jackson. In 1836, Calhoun
made almost the same proposition, although clothed in different
language. This was to deposit with the states a pro rata share of
the surplus revenue then in the treasury. This proposition re-
ceived the approval of Jackson and became a law.22

The money thus distributed was used by the states, at their
pleasure. In a number of the western states it was employed, di-
rectly or indirectly, for internal improvements, but, like most of
the state investments of this time, it was very generally wasted.
However it had a very considerable effect on the internal im-
provement craze of that time, and if the money had been received
later it would probably have been largely employed in railroad
building, as was the case in South Carolina.28

While not mentioned in the previous platform, Clay's plan for
the distribution of the proceeds of land sales was adopted
as a part of the party platform by the Whigs after the

" Ibid., 257-C1.
*° Ibid., 255. Revised Statutes, section 2378.
"Schurz, Henry Clay, I, 360-71.
» Von Hoist. Constitutional History of the United States, II, 186-88.
M Bourne, History of the Surplus Revenue of 28J7, New York, 1885, 122-24.

(274)
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8ANB0EN—BAJLROAD LAND GRANTS. 13

death of Harrison, and was enacted into law in 1841. Only one
distribution was made under its provisions ; w but the iaaue was
carried over into subsequent campaigns by the platforms of both
parties, the Whigs declaring for the idea and the Democrats
against it.35

This outline of the public land policy of the United States in*
dicates how important a place it had as an independent ques-
tion in politics* But its importance in relation to the other
questions then before the people was even more marked. With
regard to financial questions and the tariff the connection was par-
ticularly close. The land sales formed an important source of
revenue and their increase would have allowed a nearer approx-
imation to free trade, while their diminution or diversion in the
manner proposed by Clay would have made necessary an increase
in the tariff, Thus views on the tariff were apt to color views on
the public land question.

Besides being a source of revenue, the public lands furnished
a fund by which internal improvements could be carried on. The
right to make an£h improvement* by money grants had by
the Beginning of Jackson's administration OQZXM to bo quite
generally admitted. But in 1830 the veto of the Mays-
ville road bill cheeked the system of money grants. The
public lands had before this time been used for inter-
nal improvements and after the denial of the right of Con-
gress to appropriate money for the purpose they were given to
the states and to corporations in large quantities for this purpose,
their most extensive use being for railroads. It seems quit© pos-
sible that if this substitute for appropriations had not been at
hand, the pressure on Congress would have been strong enough
to secure money inattsnd of the land grantd which were actually
mada

The question of the power of Congress over the public domain
was also affected by the doctrines of state sovereignty held by the
opposing school*. The members of the states' rights party were

"Schtorx. Henry Clay, llt 204. 210-212."
"Stanwoocl, HUtory of Presidential Etccttoni, 4th <N1., 14Q, 153. 169.

(275)
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inclined to restrict the power to narrow limits and to make much
of the reservations in the deeds of cession from the states in re-
gard to the purposes to which the land was to be applied. On the
other hand those favoring the exercise of wide powers on the part
of the United States could not but welcome the most extreme con-
struction of the powers of the government over the public lands.
The bearing of this will be seen in the debates on the railroad
grants, where the Democrats were forced to find the power to
grant in the position of the government as land-owner rather
than as sovereign. And it must be remembered that the most
famous debate on state sovereignty grew out of Foot's resolution
regarding the policy of the government in the sale of its lands.

What was the connection between the Public Lands and
that most vital of ante-bellum controversies, slavery? It is con-
ceded that this was almost entirely a territorial question, and that
if there had been no domain into which its extension was to be
allowed or prohibited, the history of the United States would
have been very different. But aside from the territorial aspects
of the case the influence of the administration of the public
lands upon slavery was very marked. Had the government, in-
stead of adopting a policy which favored the northern settler who
desired and could cultivate only a small tract of land, favored the
creation of large estates, the preponderance of the free states in
the western territory would not have been so quickly secured.
It may be doubted whether any system of settlement would have
spread slavery north of the old Missouri Compromise line, but
the spread of free settlers could have been very easily checked by
a different system of the land administration. Those Southerners
who endeavored to hasten the settlement and sale of the public
lands were unwittingly assisting in the downfall of their cher-
ished institution.

The industrial development of the country between 1800
and 1850 helps us to understand the form taken by our
land policy at the beginning of the second half of the cen-
tury. In 1800, two hundred years after the first settlement, the

(276)
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