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4 PREFACE.

and corporations to which they were granted disposed of them.
But the materials on this question were too scanty to allow of
any certainty in the conclusions reached, although I have
thought it advisable to embody such tentative results in the form
of an appendix. I hope that further treatment of this subject
may be given in general railroad histories of the different states
and that my work may be of assistance to those investigating this
subject.

In the library of the State Historical Society of Wisconsin
have been found most of the materials from which this mono-
graph has been prepared, and I wish to express my appreciation
of the unfailing courtesy of the officers of that society and of
the members of the library staff. Some additional materials
were found in the Chicago Public Library, The Newbury Li-
brary and the library of the Chicago Historical Society.

During my work on this monograph I have been under con-
stant obligation to Professor F. J. Turner, who has given not
only advice but actual assistance at every point in my investiga-
tion and in the preparation of my work for the press. Profes-
sor C. H. Haskins has read the proofs and made many valuable
suggestions, while Professor W. H. Hobbs has also given assist-
ance in the proof-reading.

Madison, Wisconsin, August, 1899.
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8 BULLETIN OF THE UNIVERBITY OF WIBOONSIN,

was the first great step toward national unity—the disposal of
this domain was to be one of the most important factors in the
new national life.

‘When the Constitutional Convention met it found the public
land question settled for the time. Little attention was paid to
the power which Congress should have over the lands which the
government then owned or which it might afterward acquire.
The subject was touched in two provisions of the Constitution,
the first that “New States may be admitted by the Congress into
this Union,” and the second that “The Congress shall have the
power to dispose of, and make all needful rules and regulations
respecting the territory or other property belonging to the
United States.”® The latter of these was not discussed in the
convention and the discussion on the former was not such as to
throw any light on what property rights the government had in
the territory from which these new states were to be formed or
on the question whether the acquisition of new territories was
contemplated. Madison’s discussion in Number 43 of the Fed-
eralist is not more satisfactory, the only point touched being the
prohibition against the division of states without their consent.

It is unfortunate that as regards both the acquisition and the
disposal of territory the Constitution is not more specific, and
that a contemporaneous explanation of the powers of Congress
does not seem to have been made. But, wherever in the Consti-
tution the right to acquire territory is found, the public domain
has grown rapidly. Originally amounting to 258,504,129 acres,
by the various purchases and cessions it has been increased to
over 1,800,000,000 acres.* Of course the actual amount of land

3Art. IV, Bec. 3. Acres.

48tate CeBBIONB .......ciivieniunenonteanarorcroncancnsnsnanacanans 258,504,129
Louisiana purchase, 1808 ..........ccccueeeenerceranccsennsenanse 760,886,855
Florida purchase, 1819.......c0000tiurveasencccncersacnnscnncnnns 85,264,500
Mexican cesslon, 1848 ......c.uiverennennrnacseernonsneassannnn 329,623,268
Texas purchase, 1850 .....vuvereeeranenenceecocennosnnnassanssaen 62,266,953
Gadsden purchase, 1858 .....vveeeeeneeenreneennneaseonsononsns 29,142,400
Alaska purchase, 18687 ........cccoeveinencecsncecneoccnnsosesnnas 369,529,800

MOLAL ;s mwvigeeE 55 8§ § § RS TEE TR ERE 855 5 66 e e 1,835,017,6902

Message and Dooumcnu Abridgment, 1897-98, 589. The figures are only esti-
mates, as much of the territory has not been surveyed.

(270)







10 BULLETIN OF THE UNIVERSITY OF WISCONSBIN.

reduced from $2.00 to $1.25 an acre.” The size of the tracts
which were sold varied from time to time. Before 1800 only
quarter townships and sections could be entered. In that year
the minimum was reduced to a halfgection, in 1804 to a quarter-
section, and in 1820 to a half quartersection. A further reduc-
tion to a quarter quarter-section has also been made.®

In 1841 the pre-emption act effected a considerable change in
the method of sale by giving a preference to actual settlers, and
allowing them to enter the land at a minimum or double mini-
mum price.® This policy of pre-emption dated in effect from
1830 when an act allowing pre-emption for one year was passed.
This was followed by extensions from year to year until the per-
manent law was enacted.’® While these temporary acts were in-
tended to apply only to those who settled on the lands before the
act was passed, yet the practical effect was to encourage squatters
who went to the lands in the expectation that similar laws would
be passed for their relief.!! ’

Except during limited periods the amount received from the
public lands has not been great in comparison with that received
from other sources of revenue. From 1816 to 1836 the receipts
from customs were $454,317,403 and from the public lands
879,408,379, and in 1836 the land sales reached their highest
point, amounting to $24,877,179 as against $23,409,940 from
customs.’? As a business investment the public domain has not
paid the government.’* Yet the influence of the lands on na-
tional finances was much greater than would be indicated by the
amount received from their sale. It was always expected that a
large increase in this amount would sooner or later appear and
plans were discussed for hastening the time when their sale
would cause a great reduction in national taxation.

T Donaldson, Pubdlioc Domain, Washington, 1884, 200, 202.

*Sato, Land Qucation in the United States, 143.

*Ibld., 159. )

10 Ibid., 160-162.

1 Ibid., 162.

Reports of the Sccrctary of the Treasury, IV, 459,

#In 1883 the balance against the government on account of the public lands
stood at $126,428,484. IHart, The Disposition of our Publioc Lands, Quarterly
Journal of Economics, Jan. 1887, p. 174.

(272)
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state.l® After 1841 each new state was allowed to select 500,000
acres of public land for internal improvements.*

Nearly all of the states chafed under their inability to control
the large tracts of public lands lying within their borders and ap-
pealed to Congress to cede to them these lands. This request was
in 1832 referred to the Committee on Manufactures, of which
Henry Clay was chairman. He reported against such a propo-
gition as unjust to the old states, and against the reduction in
price, but proposed a distribution of the proceeds of the
land sales among the states in proportion to their federal
population. The matter was then referred to the Com-
mittee on Public Lands which reported against Clay’s plan
as the equivalent of a distribution of money raised from
general taxation, and favored a reduction in the price of
the lands to $1.00 an acre.?® In spite of this report Clay in-
troduced a bill on the lines laid down in his report. This passed
Congress in 1837 but was vetoed by Jackson. In 1836, Calhoun
made almost the same proposition, although clothed in different
language. This was to deposit with the states a pro rata share of
the surplus revenue then in the treasury. This proposition re-
ceived the approval of Jackson and became a law.??

The money thus distributed was used by the states, at their
pleasure. In a number of the western states it was employed, di-
rectly or indirectly, for internal improvements, but, like most of
the state investments of this time, it was very generally wasted.
However it had a very considerable effect on the internal im-
provement craze of that time, and if the money had been received
later it would probably have been largely employed in railroad
building, as was the case in South Carolina.?®

‘While not mentioned in the previous platform, Clay’s plan for
the distribution of the proceeds of land sales was adopted
as a part of the party platform by the Whigs after the

1 Ibid., 257-61.

2 Ibid., 255. Rerised Statutes, sectlon 2378.

M8churz, Henry Clay, 1, 369-71.

2 Von Holst, (‘onstitutional History of the United States, 11, 186-88.

33 Bourne, History of the Surplus Rcvenue of 1837, New York, 1883, 122-24.

(274)
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inclined to restrict the power to narrow limits and to make much
of the reservations in the deeds of cession from the states in re-
gard to the purposes to which the land was to be applied. On the
other hand those favoring the exercise of wide powers on the part
of the United States could not but welcome themost extreme con-
struction of the powers of the government over the public lands.
The bearing of this will be seen in the debates on the railroad
grants, where the Democrats were forced to find the power to
grant in the position of the government as land-owner rather
than as sovereign. And it must be remembered that the most
famous debate on state sovereignty grew out of Foot’s resolution
regarding the policy of the government in the sale of its lands.

What was the connection between the Public Lands and
that most vital of ante-bellum controversies, slavery? It is con-
ceded that this was almost entirely a territorial question, and that
if there had been no domain into which its extension was to be
allowed or prohibited, the history of the United States would
have been very different. But aside from the territorial aspects
of the case the influence of the administration of the public
lands upon slavery was very marked. Had the government, in-
stead of adopting a policy which favored the northern settler who
desired and could cultivate only a small tract of land, favored the
creation of large estates, the preponderance of the free states in
the western territory would not have been so quickly secured.
It may be doubted whether any system of settlement would have
gpread slavery north of the old Missouri Compromise line, but
the spread of free settlers could have been very easily checked by
a different system of the land administration. Those Southerners
who endeavored to hasten the settlement and sale of the publie
lands were unwittingly assisting in the downfall of their cher-
ished institution.

The industrial development of the country between 1800
and 1850 helps us to understand the form taken by our
land policy at the beginning of the second half of the cen-
tury. In 1800, two hundred years after the first settlement, the

(276)
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ments, including not only canals and roads along the coast but
roads toward the west. In 1817 the passage of the Bonus bill
was intended to aid transportation to the interior, but its object
was prevented by Madison’s veto. Various other plans were pro-
posed for the extension of roads in the western states, the
construction of canals and the improvement of the rivers, but no
very important results were obtained from them. In 1830 fur-
ther aid was prevented by the stand taken by Jackson, although
the public lands were still used in aid of canals.

When aid for improvements could not be secured from the
government, the states themselves took up the work. In 1817
New York had begun the construction of the Erie Canal,
which was finished eight years later. The other states under-
took similar enterprises but in most cases their efforts did not
attain the same success as that of New York. The failures of
the western states ‘were particularly noticeable. Not only were
the results obtained insignificant, but the states were driven to a
repudiation of the debts incurred on behalf of the improve-
ments. This further led to a distrust in the ability of the states
to engage in industrial enterprises and many state constitutions
practically prohibited further attempts of this nature by narrow
restrictions on public debts.28

About 1830 the railroad began to supersede the turnpike as a
means of transportation where rivers could not be used and
where canals were impractical. From a construction of forty
miles in 1830, railroad building increased rapidly until 1,261
miles were constructed in the year 1850, making a total for the
country of 8,571 miles.?** Of course a great part of this mileage
was in the old states. By 1850 New England had developed its
railway system in its main outlines; in the Middle and South At-
lantic states the method in which the railroad systems were to
grow was evident, while the states of the Mississippi valley
were making their first experiments in railroad building.3° Nor

#II. C. Adams, Pudlic Dcbts, Part 111, Ch. II.
210th Census, 1V, 289-90.
% Hadley, Railroad Transportation, New York, 1886, 36-37.

(278)
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change from water to land transportation, and the prohibition of
state activity, led the railroads to seek aid in the only way left
open to them, grants from the public domain. In doing this,
they simply demanded for a new agency of transportation, the
government aid which had been afforded to its imperfect pred-
ecessors, the canal and the turnpike.

(280)






20 BULLETIN OF THE UNIVERSITY OF WISCONSIN.

In 1838 the strongest attempt thus far was made to secure a
land grant. This was for a road from New Albany, Indiana, to
Mt. Carmel in the same state. A favorable report was made
from the Senate committee on Roads and Canals,” and the bill
was taken up in the Senate on June 6. Smith of Indiana made
the principal speech in its favor. He said that the lands along the
proposed road had been in the market for nearly thirty years
without finding a purchaser and that the road would render
them salable. He also considered the carrying of the mails free,
as was provided in the bill, a full equivalent of the value of the.
lands. Niles, of Connecticut, who throughout his career in
Congress was the consistent antagonist of land grants, opposed
the bill as unconstitutional and as being a bargain with a corpo-
ration. A motion to strike out all after the enacting clause
prevailed by a vote of 23 to 11.%

As some of the opposition to the bill arose from the fact that
the grant was made directly to a corporation attempts were made
later in the session to amend it so that the grant would be made
to the state.” Nothing was done, however, nor was any other
important action taken at this session.’® The next year the New
Albany and Mt. Carmel bill was introduced again but was
amended in the Senate so as to give the right of pre-emption
only,! and although in 1840 it was introduced as a land grant
bill in the ITouse, it was buried in the committee of the whole.}?
The failure to secure the passage of this bill showed that the
time was not ripe for railroad land grants. It had much greater
merit than many roads which later secured grants. New Albany
was on the Ohio, opposite Louisville, while Mt. Carmel was on
the Wabash. The road would, it was claimed, secure a passage
around the low water of the lower Ohio, and thus afford an out-

7 8en. Doocs., 2d sess. 25th Cong., No. 203.

8The support of the bill came from the South and West, the East being almost
solidly against it. Globde, 2d sess. 26th Cong., 434.

* Ibid., 450.

1* For other reports on land-grant bills, on which no action was taken, see
Ben. Docs., 2d sess. 25th Cong., Nos. 454, 455.

11 Scnate Journal, 3d sess. 25th Cong., 270.

12 House Journal, 1st sess. 26th Cong., 1128.

(282)
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ideas are prominent. The opponents of the bill called it an inter-
nal improvement scheme, and objected to increasing the price of
the lands; those favoring it claimed that it was a positive benefit
to the treasury; and others held that the states had rights to a
gshare of the public lands. It will be interesting to note the de-
velopment of these lines of argument.

The first session of the thirtieth Congress, held in 1847-48,
barely escaped being a fruitful one in land grant legislation. A
bill was introduced making a grant for a railroad from Hannibal,
Missouri, to St. Joseph.!® This was followed by one making a
grant to Iowa for a railroad across the state,'® and these bills
were incorporated with a bill making a grant for a railroad from
Mobile to the mouth of the Ohio, and with one making a grant
for a road from Jackson to the Alabama state line.** This very
extensive bill passed the Senate without difficulty* and almost
slipped through the House. When it reached the House it was
ordered read a third time without division and almost without
discussion.?® This was only two days after it had passed the
Scnate. That there was method in this haste seems very prob-
able from the fact that the next day the vote was reconsidered
and the bill laid on the table, 102 to 80. Of the New England
states, New Hampshire, Massachusetts, and Connecticut favored
the bill, as did New Jersey and Delaware in the Middle States.
Aside from these none but the western land states voted in its

. favor.”® In the West, Ohio and Indiana were against the bill.

18 Globe, 1st sess. 30th Cong., 728.

1 Ibid., 763.

20 Ibid., 1051.

" The vote was 34 to 15, the negatlve votes being from Maine, Vermont, Con-
necticut (2), New York (2), Maryland, Virginia (2), South Carolina, Georgla,
Florida, Tennessee, Kentucky, Indiana, Ibid.

= Ibid., 1059. For. Agsinst.
BNew ENGIANA c.vvvvvinriorennennenneeecsnnesansmensancscnsns 9 10
Middle ....c.iuiiniitiitiiitairrarenearsonantooranonsnnannnns 31 28
L T ——— 28 ]
QRIT couvvyis o o 3 » cwmmemen £ 5is & 5 5 SrEISEINE L4 3 SEBDNE § ¥ FRTVREERSE § 56 5 ]
Weat (1a0d) .« cnwvmmanesanmesesmayeses s 5§ 8 isTvaeonasigessss 17 26
West (ROD-IANA) +.uvniiinnennnneeeenoeenenerssosesnonennnnsas 12 7

House Journal, 1st sess. 30th Cong., 1241. In this classification of the states,
“Guif” Includes Florida and Alabama, but not Texas; the western non-iand states
are Texas, Tennessee and Kentucky. Thus the first three and last categories are
those states without public lands, and the fourth and fifth those with lands.

(284)







LS

24 BULLETIN OF THE UNIVERSITY OF WISCONSIN.

hand, debate, even in the period now under consideration, was
much restricted. The great number of members also makes a
determination of the causes of individual action much more dif-
ficult than in the case of the Senate. The problem which is be-
fore us, the cause of the changed attitude of the House, and
whether that change was one of permanent sentiment or due to
temporary political causes, must be considered in the succeeding
chapters.

(286)
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He did not have much faith in this bill for it was never called
up, and at the second session of this Congress he again intro-
duced his pre-emption bill, which did not pass.

In the fall of 1847, Douglas, then thirty-three years of age,
entered the Senate. With his appearance the situation ‘was ma-
terially changed. His marked political ability had already won
for him a high place in the Democratic party. As a practical
politician, skilled in the manipulation of men for the benefit of
his own or his party’s measures, he has probably not been ex-
celled by any other American. As a debater he was adroit
rather than deep, and his well-known speeches on Kansas and in
his debates with Lincoln show his great skill in the favorable ex-
pression of his side of the question. Yet it would be unjust to
consider him as working merely for the sake of the party spoils.
He had large views as to the future of his country and particu-
larly his section of it. His faith was in the speedy develop-
ment of the West, and in that he was anxious to assist. Even
beyond this he believed in “manifest destiny;”’ at present he
would have been called an “imperialist.” A bill which enlisted
his personal approval and which did not run counter to the posi-
tion of his party was sure of his hearty support and by that sup-
port was placed very near success.®

Not only was he in hearty accord with the principles of the
grant for the Illinois Central, but he seews to have been the chief
supporter of that measure. Breese favored the securing of the
right of pre-emption and considered the attempts to secure a
grant only wasted energy. In accordance with this belief, he in-
troduced a pre-emption bill, a move which received the severe
criticism of Douglas, who felt the weakness of their divided po-
sition and thought that Congress could hardly be expected to
donate lands to Illinois when one of her senators only asked the
right of pre-emption of those same lands. Breese, however,
said that he only wished to have the pre-emption bill on the cal-
endar to call up after the anticipated failure of the land grant.*

®For a good characterization of Douglas, see Rhodes, History of United States,
I, 244-6.
¢ Douglas to Dreese, Jan. 5, 1831, 1. c. pp. 89-73.

(288)
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and do what it could to enhance the value of those lands.!® Cal-
houn followed with almost the same argument of financial bene
fit which he had once before used.'

These arguments have been heard before but are here devel-
oped into their final form. To one who interprets the Constitu-
tion as loosely as most of us do at the present time neither of the
arguments seems sound. Congress can “dispose of”’ the public
lands. That seems ample authority for a grant in aid of rail-
roads, but to the strict constructionist of ante-bellum days this
“dispose of”’ was limited by his general theory of the provinces
of the federal government and the states. The public lands
were also a source of revenue and to give them away would to
that extent decrease the amount received from that direction
and correspondingly increase taxation. Granting the interpre-
tation of the Constitution which preceded it, Niles’ argument
seems sound. As the advocates of the bill held the same con-
stitutional principles, they met it the only way open to them—
by providing a return for the lands granted. This return was in
the increase in the price of the lands and was to correspond ex-
actly to the value of the lands granted. This resembles more a
temporary expedient for meeting a constitutional difficulty than
a true principle of interpretation. If the Democratic reading
of the Constitution on internal improvements was the correct
one, their argument in favor of land grants was a mere evasion
of that document under an ingenious and plausible juggling of
words. The true basis of land grants was national benefit, but j

10 “The Federal government is a great land-owner ; It possesses an extensive pud-
lic domain ; and we have the power under the Constitution to dispose of that do-
main; and a very unlimited power It Is. The simple question is, what disposi-
tlon we may make of the public lands? . . . We may bestow them for school
purposcs, or we may bestow a portion for the purpose of improving the value _of
the rest.”” Ibid., App., 536.

11+The quertion In this case is a very simple one. We are authorized by the .
Constitution to dispose of the public lands. Ilcre Is a public improvement . . . {
by which the value of the public lands would be enhanced. If then, it will add *
to the value, ought we not to contribute to It . . . ? I do not think that there !
is a principle more perfectly clear from doubt than this one Is. It does mot be- |
long to the category of internal improvements at all. It Is not a power clalmed i
by the government as a government. It belongs to the government as a land !
proprietor. And I will add that It 18 not only a right but a duty and an im- j/
portant duty.” Ibid., App., 537.

(290)
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made to reconsider the vote the following day but the motion
was laid on the table 78 to 64.1¢

In asking why the bill failed to pass, we must remember the
problem which confronted the advocates of the bill in their en-
deavor to secure favorable action by the House, and the differ-
ence between the conditions there and in the Senate. In the
House the members from the states which contained public lands
were largely in the minority while in the Senate the representa-
tion from the two sections was almost the same, the non-land
states having 140 representatives as against 90 from the land
states and 32 senators as against 28. A very few votes from the
old states would pass such g bill in the Senate but a considerable
number must be secured in order to achieve success in the House.
It would be incorrect to represent the matter as entirely a sec-
tional one, but in general the interests of the old and new parts
of the country were diverse when questions of land policy were
concerned. It was therefore necessary to win over a number of
members from the non-land states, and the friends of the Illinois
Central bill had as yet failed to do this. Influences were al-
ready at work in this direction. Some of the eastern mem-
bers may have been influenced by their western interests, but
the growing connections between the East and the Mississippi
valley acted with the most power in securing eastern votes for
western enterprises.

At the short session of the Congress Breese secured action on
his pre-emption bill, which passed the Senate without opposition.
Douglas stated that he withdrew his opposition to the bill on the
understanding that it could not pass the House.'” It, however,
almost became a law, but the close of the session prevented de-
. cisive action.!®
Breese was succecded in the thirty-first Congress by General

*Douglas was in error when he stated in his letter to Breese of Jan. 5, 1851,
that the bill was laid on the table in the House.

1 Douglas to Breese, Jan. 5., 1851, 1. ¢.,, 74. Compare Breese to Douglas, Jan.
25, 1851, Rpringfield Weekly Register, Keb. 6, 1861. Reprinted In Fergus Hist.
Ber., No. 23, pp. 76-89.

1% Bee House Journal, 2d sess. 30th Cong., 537, 670; compare Globe, 2d sess.
30th Cong., 616, 698.
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find favor with the rest of the Senate, it did not now endanger
the land grant bills. The only other point brought out in the
discussion was the objection made by Bradbury, of Maine, in re-
gard to the location of lands at a distance from the road in lieu
of those already sold by the government.?* This was discussed
at some length and an amendment restricting the grant to six
miles on each side of the road was lost 15 to 23.2* The amend-
ment offered by King was adopted without division®** and the
bill went over to the next day.®

A glance at the map will show that the bill did not provide for
a complete line from Chicago to Mobile. Between Illinois and
Mississippi lie Kentucky and Tennessee, states without publie
lands and therefore not included in the bill. When the Senate
considered the bill the next day, Bell, of Tennessee, called atten-
tion to the lack of a connecting link in the system and offered an
amendment which provided that Kentucky and Tennessee should
be given a part of the lands in the other states in proportion to
the length of line in the various states, for a continuation of the
Mobile and Ohio railroad.?®

Nothing illustrates the theory of the land grants better than
the reception of this amendment. King asked Bell to withdraw
it as it would probably defeat the whole bill. He said that it pro-
ceeded on a different principle, as the road in Kentucky and Ten-
nessee would not increase the value of any public lands.?” To
this objection the answer was made by Miller, of New Jersey,
that if a road from Chicago to Cairo increased the value of lands

B ]If the lands have been sold, then the selection is to be made from other lands
not upon the road, but quite remote from the road, and so remote that the prin-
ciple upon which the bill is advocated cannot fairly apply.” Ibid.,, 847.

= Ibid., 854.

¢ Ibid., 831.

# For debate, see Ibld., 844-54.

»“So to amend the bill that a proportion of the net proceeds of the lands given
to the state of Illinois and the states of Alabama and Mississippl be secured to
the states of Tennessee and Kentucky respectively, equal to the proportion of
the entire line of the rallroad proposed to be constructed from the southern
terminus of the Illinois and Michigan canal to the city of Moblle, which passes
through each of the two latter states, to be applied by them to the constructlon
of the sections or divisions of the road within their respective jurlsdiction.”
Ibid., 868.

a7 Ibid.
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bill was reported from the committee of the whole without it.**
The Journal throws no light upon it®** and it was not inserted
in the House. Yet it appears in the bill as published and was in-
corporated in the subsequent acts on the subject. The effect of
this change was considerable. By the original bill the company
could replace lands previously disposed of within the limits of the
grants by the nearest public lands, and could go to the
boundaries of the state, if necessary, in making its selections.
But under the amendment the lands could only be replaced by
vacant lands more than six and less than fifteen miles from the
road. If lands could not be secured within those limits the com-
pany had to do without them. This amendment, apparently
irregularly passed, affected not only the Illinois Central act but
all others, as the later bills were drawn up on the model of the
first one. If the amendment slipped in by a clerical error it was
probably the most far-rcaching mistake of that nature ever made
by Congress.

The bill passed the Senate 26 to 14. The sectional division
was very similar to that of the previous Congress except that the
vote of Ohio was divided and New York and Pennsylvania both
favored the bill.3* Both parties supported it, the Democrats vot-~
ing 18 to 6 and the Whigs 8 to 7.3°

The reading of the Globe gives one the impression that much
interest was taken in the bill, yet it is scarcely mentioned in the
newspapers of the year. This was the time of the Compromise of
1850 and there was little time for economic discussions. On
April 30th, Pike wrote to the New York Tribune that “the de-

8 Mr. Davis: Well, if no one eise objects, 1 shall not press my amendment.

“There being no further propositions to amend, the bill was reported back to
the Senate; and the amendments of the committee concurred In.” Ibid., 804.

3¢ Senate Journal, 1st sess. 31st Cong., 820-1.

For. Against.
BNew EDglaNA ....cvevvconocestonssncsnssssiossascsocassansase 1 4
MIddle ...ouvvviiinienncrocerceneccsonnnsscscasoanosnssannnnns 2 4
L R T 2 8
QUL ..o vomeens ss 3 s omsEES 8 83 5 SEAEEE S 5§ 5§ S SRR § B 5 1
West (land) .............. S S S ST 13 1
West (DOD-100UJ) t.uivreniiinnrerenresneeenssonsansenanannsens 3 1

Globe, 18t sees. 31st Cong., 904.
%There was one free-soil vote, cast by Chase, of Onlo, against the bill.
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bill was secured.?® There was certainly an increase in the Whig
vote in favor of this bill and Breese hints at some such bargain
in his letter to Douglas of January 25, 1851.4° There also ap-
pears to be a confirmation of this in the action three days later
on the bill granting lands for a railroad in Florida. When this
bill was received from the Senate Cabell said that it had been his
intention to move the immediate passage of the bill but as his
tariff friends were in such a bad humor at the defeat of their bill
that morning he would not do so. He said that he did not think
that the sins of the Democratic side of the House should be vis-
ited upon him. (He was a Whig.)*
. Another element which probably influenced the East was the
branch to Chicago which connected the Mississippi river traffic
with the trade from the East by way of the Great Lakes and the
railroads which were just being constructed. Douglas attached
great importance to this feature of the bill.4? The system was as
comprehensive a one as could well be devised, connecting as it
did the Northwest, South, and East. To this comprehensiveness
must be attributed in great part the success of the measure. Of
minor importance was the political astuteness of the friends of
the bill. The fate of the other land grant bills was such as to
show that a combination of exceptional circumstances was neces-
gary at this time to enable such a bill to secure the approval of the
House.*?

The only thing of importance in connection with the other
land grant bills considered at this session was an amendment of-
fered by King, of New Jersey, to the bill making a grant for a

 Wentworth, Congressi ! Remini res, Fergus Hist. Ser., No. 24, pp.
4042.

«“Jt was the votes of Massachusetts and New York that passed the bill, and
you and I know how they were obtained.” Springfleld Daily Register, Feb. @,
1851 ; Feryus Hist. Ser., No. 23, p. 89.

“Globe, 1st sess. 31st Cong., 1933.

€ “Jt was the Chlcago branch . . . connecting the main road with the
various lines In progress of construction, from I’hiladelphia, New York, Boston,
and Portland, as well as the great chaln of lakes and the St. Lawrence, whica
secured the votes we obtained from Pennsylvania, New York and New England.*
Douglas to Breese, Feb. 22, 1831 ; Feryus Hist. Ser., No. 23, p. 96.

42 Other bills were acted on as follows: Hannlibal and St. Joseph, lald on the
table, 01 to 81, Globe, 1st sess. 31st Cong., 1051 ; Mlssour! Pacific, laid on the
table, 102 to 65, Ibid., 1952 ; others not considered.
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road from Hannibal to St. Joseph. This provided that none of
the lands should be transferred to any corporation, company, or
individual, but should be used by the state directly, the profits to
be applied to the school fund.** This, together with the bill,
was laid on the table. Young, of Illinois, submitted a similar
amendment to another bill which was disposed of in the same
manner.*s

By this time the arguments for and against land grants had
been well defined. They were to develop in certain directions,
but little new was to be added by subsequent discussions. The
chief argument for the land grant was that the government was
a great landed proprietor. Subordinate to this was the claim by
the various states for a share in the public lands, on the theory
both of a proportional distribution and of compensation due the
new states on account of the exemption of the lands from taxa-
tion. Against the grants were, first, the constitutional argument,
that they were only internal improvements in a veiled form, and
the objection from the standpoint of the settler that the desira-
ble lands were raised in price. From the idea that the states
were entitled to a share in the public lands, came the plea for a
general grant of lands; and from the settlers’ argument came the
agitation for the homestead law.

4 Ibid., 1951.
¢ Ibid., 1952.
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CHAPTER IT1.

THE EAST AGAINST THE WEST — LAND GRANTS AND
HOMESTEADS.

The effect of the Illinois Central grant on legislation was not
felt at once, and little was done in regard to the matter during
the second session of the thirty-first Congress. But at the begin-
ning of the next Congress, bills were introduced granting lands
to railroads in nearly all of the states which had public lands.
The Commissioner of the Land Office estimated that the bills in-
troduced in the Senate provided for 3,090 miles of road, and
grants amounting to 13,901,657 acres.! Other estimates were
much higher. Not only were many more bills introduced ; the
interest in the bills. was much greater than at the previous Con-
gress. Pike wrote to the T'ribune, February 10, 1852, “This
question of grants of the public lands is engrossing, and is likely
to engross much of the time of the session. It is in fact the
great leading topic of interest.”

It is not worth while considering these bills in detail. The ar-
gument for land grants has been discussed in the previous chap-
ter. A noteworthy development was, however, made by Charles

Length of Grant,
1 States. road, miles. acres.
MIcBIBRn: coosvmwsssss s s vowesewasims HeesoyEms B4 i 5 § EQvEmns 534 341,760
‘Wisconsin —— 156 599,040
Iowa ...... oo 434 3,104,417
Missouri . 232 890,880
Arkansas .. 488 1,873,920
Alabama ... 314 1,205,760
FIOEIOR s s onomvn ¥ saainls 560000005 § wiimemiinibine § § # woosmmsmiecs o 8 032 3,882,880

MOtAY ....cuvcucsvmmormnessssss smaees s § ¥ seeuesEy s 3,000 13,901,657
Globe, 18t sess. 32d Cong., App., 428.
? Semi-Weekly Tr#bune, February 24, 1852. On June 10, Orr clalmed in the
House that the committee on public lands had occupled most of the morning hour
for the previous three or four months. Globe, 1st sess. 82d Cong., 1551.
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was a vote taken. This was the grant to Iowa which passed 30 to
108 In the Iouse the bill for the south-west branch of the
Pacific passed 103 to 76 and the next day the Iowa bill was laid
on the table 102 to 68. There were twenty-six persons who
voted for the former bill and against the latter, the change being
largely for the New England and Middle States. The Missouri
bill received the support of these states and the West, but Massa-
chusetts (8-0), Pennsylvania (14-6) and Maryland (3-1) were
the only eastern states favoring it.” The Iowa bill was opposed by
those threo states, no eastern states giving a majority for the
measure.!® It appears that Iowa was not a unit in favor of the
bill, as some of the river towns feared that the railroads would
divert trade from the river and thus injure them.!! But it is evi-
dent that an explanation must be sought for the passage of the
Missouri bill, as that was the exception to the general rule. The
Democrats cast 49 votes for the Missouri and 36 for the Iowa bill,
with 62 votes against the former and 68 against the latter. Of
the Whig votes 51 were for the Missouri bill and 31 for the Iowa
bill, with 14 against the former and 33 against the latter.

This session of Congress was also marked by an effort of the
eastern states to secure a portion of the public lands for their own
use. When the Iowa land grant bill first came up in the Senate,

3 The votes against were from Maine (2), New Hampshire, Pennsylvania, Dela-
ware, Maryland, Virginla, North Carolina, and Ohlo (2). Secnate Journal, 1ist
sess. 32d Cong., 284.

For. Ageainst,
B New England ..oov i ens soonmempoassns s esomsmsmeasseres s s o5 s 12 8
MIAAIE wovmmsmumnnis s s § ¥ DERFETTETHIUSHEEEIFT § ¥ 56 & SEEHSNLE 58 36 23
SOULH  smemnms 5 5 66 5 (ERaE0S NERUERRER 5.3 ¢ § § LICHUNR IR BT R ] 31
BIUIE. vvih0 - 50 Somibmmiin § 5 5 5 5 sommmmm R SR o & K o ¥ 12 2
WesE (JARA) wew o s o sisnieimnsramns sroisisnte s o sios o et eEeEONE s s 40 1
West (DON-1ANA) s vowemmavions » seameissmime ey e sms s ssap fs ] 10
House Journal, 1st sess. 832d Cong., 749.
For. Agalnst,
ONew EDgIANA ...ouvieiienrerererorossonceseeasesnsssncansnns 2 18
BEIAANS oroiacnsococnie » & o wiscomspmmpmwmmenasess & ¢ o & & SORBESE § SRRV 5 10 34
Bouth ourervn s s v s wsmmemnm 5 5 § § SREEv § SERREESTERLS § § 8 DeaRTaE ] 29
GUIE s ¢ 5 & smsins 590 5 & SEEERETTABIRGE 55 5 5.5 5 SaEiines amsemmniars o o o seie 10 2
West (JARA) ...uuiiiiiiereirnennenceceeneeeoosssennnenancnnnns 29 14
West (NON-1ANA) . ...uineeuiiteennseneronesseraseonnsssansanenas 11 1
Ibld., 155.

11 Bee letter of Pike, Semi-Weekly Tridbune, March 9, 1852, and speech of Sena-
tor Bradbury, Jan. 17, 1853, Globe, 2d sess. 32d Cong., 318.
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largely from the South and West.!® On party lines the Whigs
voted 66 to 4 for the bill while the Democrats stood 26 to 87
against it.

In the Senate the bill was reported adverscly by the commit-
tee on Public Lands and a motion to take it up was lost, 22 to 23.
New England was quite evenly divided on the bill, otherwise the
sectional division was much the same as in the House,?® as was
also the vote by parties, the Whigs being 15 to 1 for the motion
and the Democrats 20 to 6 against. The explanation of these
votes may be found in the opposition of the Democrats to any
general system of internal improvements and to the old plan of
the Whigs for a distribution of the procceds of the land sales.?!

Bennett’s plan was an effort to settle the railroad land grant
question, and indeed many features of the general land policy,
on a permanent and equitable basis. Whether the old states
were entitled to share in the public lands is perhaps outside of the
present discussion, but as a matter of fact they had received such
a share from the beginning in the money which came into the
treasury from land sales. If they were to give up this revenue
on account of grants in aid of enterprises in the new states
they could with plausibility claim some share in the lands them-
For, Ag;lmt.

WNew EBgland c.. . s sossnvemiessss s sraswssiss 5 $oausessses s ve 19

MUAALE  cowmmennmms s 5 5 5 5 o # o § § SPEEPEETEOES § 5 § RAURRENEEEEE S 35 13

BOULH: simmmuies s 5 5 5 Svalesdiois 0 8 ¥ 8 ¥ DOEEVE 5 5 § § DORRISRE0E oEimmiieiinatds 16 27

QHIE 5 ciTnniiionBiims 5 & & 5 o samiemrammeeiascsas & o & 8 ARSI # & BLATHS PELETNTE 8 2 10

West (1aDA) ... .vuiiinraiienessrennctesncacsssessasenonsaneane 135 30

West (0on-18nA) wusssw s sanomwwessns o3 5 sss 5 § 66 seEsEs s s § 8 10
Ibid., 1603.

For. Against.
®New EDGIANA ...ovuvreiunenrcrecnnnsssstosesosssnsnnnesannane ] ]
MIGANE . « coimamine siemmsesen » ¢ smpmmenewss Fonsems 5§ § § s HOEEEEF 5§ SRHE 5 1
BONEh, -+ ; vomwmmmesconismwsm 55 555585 5 5 5 § 500N EEHETLS 5ias omniidies amemma s 3 5
QUL & 5 o simmiohins & 5 5 § FERAERS » « § Gibalonmommasmmimrares win o § ¥ SRS 3 ¥ 4 2
West (JADA) ...ouvvvninnneiansnenreenraresaennsensnonnananns 8 7
Weéit (HoBlana) ..vwummmsmy i 5 nvwsmmsanes i & Sesaemmesoes 55053 1 3

Scnate Journal, 1st sess. 32d Cong., 660.

It was charged that the Whigs wished a speedy disposition of the publle
lands, so that an Increase in the tariff would be necessary. Globe, 1st sess. 32a
Cong., App., 238. A rallroad convention, held at St. Louls, November 15, 1852,
protested “‘against glving them [the public lands] away to any one class of the
people or assigning them wholesale to the old states, as provided for by the
‘Homestead’ and ‘Bennett's’ land bills.” Proceedings of Mississippi Valley Road
Convention, 12.
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For a correct understanding of railroad land grants it will be
necessary to trace in some detail the history of another feature
of our public land system—the homestead law. The first, al-
though very imperfect expression of this principle was found in
an act of 1842, called the “Florida Donation Act.”2¢ This
granted to each actual settler in that territory a quarter section of
land on the conditions of actual settlement and the cultivation of
a portion of the land. At that time the new territory was in
terror of the Indians, and it was felt that some inducement was
needed to promote settlement there. It was argued that this do-
nation would in fact be to the financial profit of the government
by making settlement safer and thus causing the sale of other
public lands.?* Very similar acts were passed in 1850 for the
territory of Oregon, in 1853 for Washington and in 1854 for
New Mexico.2¢

The high-water mark in the sales of the public lands was
reached in 1836. The fact that the government possessed many
acres of land which it could not dispose of led to attempts to re-
duce and graduate the price of the lands. At first such attemptas
were favored on the ground of the advantage which they would
bring to the government, simply as a business proposition. But
in 1846 the idea that such a reduction in price should be made on
account of the settler was advanced.?” Darragh, of Pennsyl-
vanig, introduced in the House an amendment to a graduation
bill, providing that lands which had been subject to entry for ten
years should be given to actual settlers after three years’ occupa-
tion. This was an approach toward the later homestead law, but
the House was not ready for such a step, and the amendment
was rejected,*® as was one offered by Andrew Johnson granting
a quarter section to destitute heads of families after four years’
occupation.? The claim which Johnson later made to the

Statutcs at Large, V, 502,

» (Jlobe, 2d sess. 27th Cong., 623-24, 764-60.
2¢ See Donaldson, Public Domain, 295-17.

27 (Flobe, 18t sess. 20th Cong., 1058-63.

s Iblgd., 1077,

= Ibid.

(306)






46 BULLETIN OF THE UNIVERSBITY OF WISCONSIN.

introduced two homestead bills, which were not discussed at
any length.

With this agitation in favor of homesteads we may connect the
objections made to the increase in the price of the lands reserved
to the government in the grants to railroads.*®* That the home-
stead doctrine was opposed to the land grant system was evident
from the report of the public lands committee. The antagonism
of the two systems will be observed during the later history of
the homestead law.

QOutside of Congress the feeling in favor of grants to actual
settlers was becoming manifest. The Buffalo convention of
1848 had declared for “free soil” in an economic as well as a
political sense,” and the Free-soil convention of 1852 reaffirmed
this in stronger terms.?® During 1850 and 1851 there were
resolutions transmitted to Congress from the legislatures of New
York,?® Missouri,*® Illinois,** and Indiana,*? favoring grants
of land to actual settlers. Probably the strongest expression of
the anti-land grant sentiment from the settler’s point of view
came from Wisconsin. In his message to the legislature of that
state in 1832, Governor Farwell objected to grants as restrain-
ing the development of the state by removing valuable portions
of the public lands from settlement.** Eastman, one of Wis-

s Qupra, p. 31.
87 “Resolved, That the free grant to actual settlers. In consideration of the

expenses they incur In making settlements In the wilderness, which are usually
fully equal to their actual cost, and of the public benefits arising therefrom, of
reasonable portions of the public lands. under suitable limitations, is a wise and
Just measure of public policy which will promote, in various ways, the interests
of all the states of this Unlon.” Stanwood, History of Presidential Elections, 175.

3 “The public lands of the U'nited States belong to the people, and should not
be sold to individuals nor granted to corporations, but should be held as a
sacred trust for the beneflt of the people. and should be granted in limitea
quantities, free of cost, to landless settlers.” 1Ibid., 188.

8 House Misc. Docs., 1st sess. 31st Cong., No. 23.

#® Ibld., No. 29.

41 Ibid., 2d sess. 31st Cong., No. 6.

42 fenate Mixe, Docs,, 1st sess. 31st Cong., No. 86.

4 “Thene large grants of the public lands to the states, In trust for the bene-
fit of specific works of Internal improvement under the supervision of private
Ihcorporated companies, will retard the settlement of the state, by engrossing the
most valuable portlons of the public lands, and, In every instance, will probably
have the effect to keep them out of Immedlate market, as well as to Increase the
cost to the settler when offered for sale.”” Assembly Journal, 5th sess., 30-81.
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The house passed the homestead bill at this session 107 to
56,5 while the Senate twice refused to take it up for discussion,
first by a vote of 14 to 31,*! and then by a vote of 16 to 38.%%
In the House the only section to oppose the bill was the South,
the free states voting for the bill 73 to 23 and the slave states
for it 34 to 33.58

In the Senate all sections of the country except the West were
opposed to the bill. On the first vote Arkansas was the omly
slave state to vote for the bill while on the second vote Louisi-
ana was alone in her support. On the other hand the free states
cast 15 votes on the first motion and 14 on the second against

the bill.%*
A comparison with those representatives who voted on both the

homestead act and the bill granting lands to Iowa,’® shows 181
voting on both bills. Of these two favored the land grant and
opposed the homestead bill, 51 favored both bills, 35 were for
homesteads and against land grants and 43 against both systems.
In the Senate a similar comparison shows 17 for the Iowa bill®®
and against the homestead bill, 9 for both measures, 2 against
land grants and favoring homesteads and 7 against both bills.

% House Journal, 1st sess. 32d Cong., 705.
81 Scnate Journal, 18t sees. 32d Cong., 586.

8 Ibid., 618.
For. Against.
SNEW ERGIANA .o oo case et swmmemenmnos i p swsguaeaamns s 8 swsee 12 8
MIGAIG wivv oo o 0o vmn s wosmmmenes s o RRERIS TSRS IEESEEE 8 § s 27 9
Bouth cowmpmmes o & 5 summaERTREEEGE § 8 § § § GESFONSEEE § SEEEE R 4 28
GUIL ;i s imimmsam e e oS 505 § § § TR eum s Fosi G0 a8 s 85 5 6070 10 1
West (1aDA) ... iviiiitniieeeiartneesceresonsncsnassnnsssassanns 39 (]
West (DOD-1ADA) ..ivvunereiierinnrorteeeesensnnnscsesersennsans 15 4
House Journal, 1st sess. 32d Cong., 705.
For. Against.
I. IL I II.
B New EDGIANA ..ovvnurereirtsoetocecoeeronesnnsnnsasnnns 2 4 8 7T
Mlddle .....iiiieinniiieretiitiiatiniinaratantanntannnanns 2 2 4 4
Houth .....:cocommmmemevamenss s s ssvseOTsERELE § SeEe ST 0 0 8 10
GUlL .o vsavmmmarasEEEs s 8 9§ FEEVERAEE § VR ST eee 3 0 1 5 @
West (1aDd) . iivuinniiieronninranonnesenenoronsanncnnnnes 10 9 4 @
West (DOD-18NA) ...iitiiiiiiiiiiienteiiiiiineearannnane 0o o0 4 O

8enate Journal, 1st sess. 82d Cong., 586, 618.
8 House Journal, 18t sess. 32d Cong., TH5.
% Scnate Journal, 1st sess. 32d Cong., 284.
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Combining both sets of figures we find that of 166 senators and
representatives 56 were in favor of one and opposed the other
measure, 60 were in favor of both plans and 50 were opposed to
both. The division between the three opinions is thus almost
equal.
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CHAPTER IV.

LATER GRANTS TO STATES.

After 1853 therc was a lull in land grant legislation. By the
close of that year grants had been made to Illinois, Mississippi,
Alabama, Missouri, and Arkansas to an amount estimated at
about 8,000 acres.! If there was any sectionalism in the dis-
tribution of the grants, the South had received more than her
share. Not until 1856 do land grants again become prominent
in Congress, but during this time the homestead movement is
fast gaining ground. On account of this neglect of land grants
little light is thrown ori the conflict between the two systems.

In the House a homestead bill was passed in 1854, by a vote
of 107 to 72. The sectional groupings were not materially dif-
ferent from the vote at the previous session. The conflict with
the slavery question had not yet developed and from the slave
states 24 votes were cast for the bill, while 34 members from the
free states voted against it. Both political partics favored the
bill.2

In the Senate the bill was amended by a substitute which pro-
vided for a graduation in the price of the public lands; a gen-
eral grant to the states for railroads, and the right of a head of &
family to receive 160 acres of land at 25 cents an acre after five
years’ occupation.®* The substitute was adopted 34 to 13, being
favored by both the friends and enemies of the homestead act.

When the bill had been introduced in the House it had pro-
vided for the entry of any vacant public lands. An amendment
was introduced limiting the lands to which the law was applica-

! Donaldson, Public Domain, 273.
2 (Jlube, 18t sess, 33d Cong., 349.
s Ibid., App., 1122,
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was felt that to pass a bill granting lands to Minnesota when it
was known that a certain company would receive them would
be making the grant to a corporation and not to the state. This
was contrary to the theory of the grants which implied perfect
freedom to the state in the exercise of its sovereignty over the
lands granted to it. The provision quoted above had therefore
been inserted to prevent the old company from receiving the
lands. By the change noted, however, the company, which had
not been fully organized until after the passage of the law, al-
.though chartered before, had set up a claim to the lands. Omn
Washburn’s motion a committee was appointed to investigate
the matter.!!

Later in the day H. L. Stevens, from the committee on Pub-
lic Lands, stated that he had intended to make the change be-
fore the bill was reported from the committee, but failing to do
so and regarding it as merely verbal he had requested the clerk
of the House to do so0.!?

The reports of the investigating committee agreed with
Stevens’ statement of the case and exonerated him of any wrong
intention in his action. Bills were also introduced amending the
act so that it would read as when originally reported from the
committee.!®> But instead of so amending the law the House
passed a bill repealing the entire grant.!* This bill reached the
Senate August 3. It was so late in the session that an immediate
consideration was necessary. Objection being made to a second
reading of the bill it appeared as if the grant might be saved to
the territory. The objection was, however, overcome by offer-
ing the repeal of the law as an additional section to a private bill
then under consideration.’® An effort was made by Douglas to
amend the amendment so that the act would be restored to the
form which the House had originally intended but this was lost

11 Globe, 1st sess. 88d Cong., 1888-89.
12 Ibld., 1801,
 Ibid., 2094,
14 Ibid., 2100.
5 Ibid., 2172.
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in Jowa on which some hundreds of thousands of dollars had
been expended. He wished the bill referred to a committee so
that the rights of this road could be considered.?®* There were
already four roads provided for by the bill, but there was a long
discussion, covering thirteen pages of the Globe, as to the right
of this other road to a grant.** Reconsideration was refused,
however, by a vote of 15 to 19.

There was little discussion over bills in the House as they
usually went through under the previous question. Jones, of
Tennessee, called attention to the fact that the original theory
of the grants had been abandoned as they were being made to
roads then under process of construction and which did not need
the aid.>® Letcher, of Virginia, expressed the feelings of some
on the subject when he moved to amend the title of the Missis-
sippi bill so as to read: “A bill for constructing works of inter-
nal improvements by means of the Federal Government of the
United States.”*® At this time the only section which opposed
the bills was the South, although Ohio was inclined to vote
against them.*?

It was evident that a great change in regard to land grants
had occurred in six years. The passage of the Illinois Central
bill in 1850 was exceptional and only secured by a most fortu-
nate combination of circumstances. But in 1856 the doctrine
could be advanced that where a railroad was to be built through
the public lands it was a matter of course entitled to an ex-
tensive portion of those lands to aid in its construction. The

= bid,, 1187,

 Ibld., 1207-20.

= [bid., 1328-29,

26 Jbid., 1945,
27 The vote on the Mlississipp! bill shows the sectional division:

———IIouse. ——Senate—-

For. Agalnst. For. Against.
New England ........cccoviieerenannnnanees 13 7 5 1
Middle ....coiiiiiiiiirecrerorecnarsencanse 30 15 1 3
BOUth ..iiiiiiiiiiiienesronsnesonnnnnerane 7 13 2 5
OUIL voammmenes s 8 s s v s ¢ PREErsEs SR ESEEE 5§ 5§ 13 1 5 ]
West Cland) wyomemsenss s ¥ & cosmmoisFetEEs s 24 14 6 2
West (non-land) ........ccvvvvenvecnnnennan 1] 9 3 0

House Journal, 18t sess. 34th Cong., 1379 ; Scnate Journal, 1st sess. 34th Cong.,
545.
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grants for some time. The crisis of 1857 stopped the construc-
tion of roads already begun or projected and prevented the for-
mation of plans for building new ones. In 1858 a number of
bills granting lands for railroads were introduced in the Senate
but were laid on the table on the recommendation of the commit-
toe on Public Lands, it being considered inexpedient to act
upon them at that time.3°

Without going into a discussion of the crisis of 1857, it may
be stated that the great amount of railroad building of the pre-
vious years was one of its prominent causes. Wirth so considers
it, and comments on the large increase in railroad building at
this time.3* The same view is taken by both von Holst 32 and
Rhodes.?® TUp to 1857 about 5,000 miles of projected road had
been aided by grants of government lands.** The entire railroad
construction during the same period was 15,175 miles. The ef-
fect of the grants on the other roads was of course considerable,
as many were begun in the hope of receivng land grants. Also
the land grants stimulated railroad building in the very portion
of the country least ready for it.

The crisis did not, however, prevent a vigorous debate over
the homestead bill during the session of 1858-59. In the first .
session of the thirty-fifth Congress the bill was discussed at some
length in the Senate, but little was brought out concerning its
relation to land grants. The bill was finally postponed to the
next session.3* Before it came up again in the Senate, the House
had passed a homestead bill by a vote of 120 to 76. The division
of the voto was on the line between the free and slave statés,
rather than by the old sectional divisions. The only votes from
the free states against the bill were from Pennsylvania, Ohio, In-

% (Globe, 18t sess. 35th Cong., 2451.

8 'Wirth, Geschichte der Handclskrigen, Frankfurt am Main, 1890, 3885.

® Von Holst, Constitutional History of the United States, VI, 104-10.

8 “The most prominent element In bringing on the panic of 1867 was the ex-

. Dbanslon of credit, Induced by the rapld building of new rallroads and by the new
" supply of gold from California,” Rhodes, History of the United States, 111, 52.

" This 18 only an estimate of the number of miles of road provided for im
the varlous land-grant bills. Not all of the roads 80 provided for were con-
structed.

8 @Qlobe, 1at sess. 35th Cong., 2426.
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bill was that Johnson voted against the motion, two senators
who had voted before were now paired, and there were two new
votes, one from Maryland for and one from Oregon against the
motion.*3

With its usual promptness the House passed a homestead bill
at the next Congress.** The vote was 115 to, 65. From Penn-
gylvania and Delaware came the only free state votes against it,
while Missouri was the only slave state in which a representative
favored the bill. The affirmative vote was cast by 90 Republi-
cans and 25 Democrats while 48 Democrats and 17 Americans
made up the negative.*® The bill differed in one important par-
ticular from the previous ones. Under it the settler could enter
160 acres of land held at $1.25 an acre or 80 acres at $2.50,
thus partially opening up the reserved railroad lands.*

Andrew Johuson had introduced a homestead bill in the Sen-
ate which was under consideration when the other bill was re-
ceived from the House. The essential difference between the
bills as regards railroad lands was that one hundred and sixty
acres of the reserved lands could be entered under the Senate bill
and only eighty acres under the ITouse bill. There was considera-
ble discussion, however, over which of the bills should be acted
upon, but the point in regard to the railroad lands was not men-
tioned. During the discussion Pugh cited the Southern Pacific
bill, then before Congress, as an example of a donation of pub-
lic land supported by the South. Wigfall, of Texas, claimed
that a grant to the Southern Pacific could be made under the
power given the government to transport the majls and to pro-
vide for an army and navy. He further argued that the railroad
would increase the value of the remaining public lands while
under the homestead bill only the poorer lands would be left to
the government.*7

On April 17, Johnson reported from the committee on Pub-

4 Ibid., 13G63. See Rhodes, History of the Unitcd States, 11, 352-64.
4 On March 12,

4 (ilube, 1st sess. 30th Cong., 1115.

“ honaldson, Public Dowmain, 336.

47 Globe, 1st sess. 36th Cong., 1528.
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$10,000,000 annually.5* After some discussion the vote on the
passage of the bill over the veto stood 27 to 18, not the neces-
sary two-thirds.®

In the thirtyseventh Congress matters were very radically
changed. The chief opponents of the homestead policy were no
longer sitting in that body, and when the homestead bill came
up for passage in the House only 16 votes were cast against it.5®
The bill was very similar to the one which had passed the House
at the previous Congress, providing for the entry of 160 acres of
land at $1.25 an acre, or 80 acres at $2.50 an acre. Soon after
the bill passed the Senate, the vote being 33 to 7,57 and be-
came a law, May 20, 1862.

At this time railroad land grants again came to the front, the
first bill for a Pacific railroad being passed in this year, when
the mass of the southern representatives had disappeared from
Congress, under the pressure of the military importance

. of the road to the Pacific coast. Grants were also made to
: Michigan, Towa, and Colorado. The next year in the grant to

Kansas an important change was made. This was the extension
of the grant from six to ten miles on each side of the road and
of the indemnity limits from fifteen to twenty miles. This was
done because the lands along the line had been so largely taken
up that the increased grant was in fact no larger than previouns
ones.”® But having been done once in a particular case it was
continued as a matter of practice in others.

New grants continued to be made to the states with little con-
sideration, but the most important bills were those renewing
previous state grants and those making grants to corporations.
The crisis of 1857 and the war had prevented the construction

HRichardson, Mcasages and Papers, V, 608-14.

83 Glohe, 1st sess. 36th Cong., 3272,

% These votes were from Rhode Island (1), I’ennsylvania (1), New York (2),
Virginla (2), Tennessee (1), Kentucky (7), Missourl (1), and Oregon (1). Globde,
2d sess. 37th Cong.. 1035.

%7 The negatlve votes were from Delaware (2), Virginia (2), Kentucky (2), and
Oregon (1). 1Ibid, 1951. The fact that Oregon had had a speclal homestead
act may explain the opposition of that state to a more general law.

88 Globe, 34 sess. 37th (ong., 1158,

(322)



SANBORN—RAILROAD LAND GRANTS. 61

of many of the land grant roads and these grounds were urged
for a renewal.®® The same extension of the grants to ten and
twenty miles was made as in the other acts, on the same plea
of the taking up of the lands.®® The interest taken in the bills
may be seen in a remark of Senator Morrill, who said that he did
“pot know that anybody takes any interest in them except as a
matter of locality.”®!

® “The financial trouble of 1857, and then the war coming on, prevented the con-
struction of many roads.” Speech of Hendricks in House, May 25, 1866. Globe,
1st sess. 839th Cong., 2820.

% Glode, 1st sess. 88th Cong., 1034.

@ Ibld., 1744.
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CHAPTER V.

THE PACIFIC RAILROADS.

Projects for a railway from the valley of the Mississippi to the
Pacific coast followed not long after the exploration of the vast
tract of land purchased from France in 1803. The western and
northern limits of that purchase were long in dispute, but this
seems to have furnished a stronger motive for hastening its set-
tlement.

The first public advocate of such a road seems to have been
one Hartwell Carter, who, in 1832, presented his plan in the
New York Couricr and Inquirer. Ile proposed to build a road
from Lake Michigan to the mouth of the Columbia and to San
Francisco, on condition that he should receive a strip of land for
the whole distance and the privilege of buying 8,000,000 acres
of public lands at $1.25 an acre, to be paid for in the stock of the
company.! During the carly fortics, John Plumbe presented a
plan to Congress for the building of a transcontinental road.
This included a grant of alternate sections of land on each side
of the road, a plan similar to the other grants which were being
urged at this time.?

The most prominent of all the advocates of a Pacific railroad
was Asa Whitney. IIis first plan, as set forth in a memorial to
Congress in 1845, involved a grant to him of a strip of land 60
miles wide, extending from Lake Michigan to the Pacific. On
this he would build a railroad, selling the land as needed, and re-
taining for his own use that which might remain after the com-
pletion of the railroad.® The next year he repeated his request,

1 Bancroft, California, V1I, 498-9.
2 Juid., 5H00.
3 Reports of Committces, 1st sess. 31st Cong., No. 140, p. 23.
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ernment control and claimed that there was danger of party dom-
ination and clash of sectional interests in the“National” plan.'®

Neither Whitney’s nor the “National” plan received much
attention from Congress. The matter of a Pacific road was not
so simple in 1830 as it had been in 1843. When Whitney first
brought forward his plan, our Pacific coast did not extend south
of latitude 42°. Only Puget Sound and the mouth of the Col-
umbia, both necessitating a northern route, were available as
western termini of a Pacific railroad. But in 1848 California
was added to our territory, San Francisco and Monterey entered
the field as candidates for the terminus of the road, and a south-
ern route became a possibility. The natural economic rivalry be-
tween the two sections was increased by the question of slavery
and the repeal of the Missouri Compromise. It is small wonder,
to one familiar with the history of the country from 1850 to
1860, that a project which meant so much for or against the
prosperity of one section or another failed to receive the assent of
Congress.

From 1850 on, the question of a Pacific railroad was one of
route, not of constitutionality. The northern route, from the
Great Lakes to the Columbia, received also the support of the
East. The central route, from Memphis or St. Louis via the
South Pass to San Francisco, had many supporters among the
central and southern states. The southern route ran from Texas
via the valley of the Gila.!!

In 1853 the projects came most prominently before Congreea.
Rusk, of Texas, had introduced a bill for a road on the southern
route with branches northeast and northwest. Alternate sections
for forty miles on each side of the road were granted to aid in its
construction. As the road was only within the territories, grants
were made to Towa, Missouri, Louisiana, Arkansas, and California
for extensions through those states.!® Gwin, of California, in-

1 Bancroft, Californis, V11, 507-8: citilug Whitney, 4 Project for o Railroad to
the Pacific.

!' See Davis, Union Pacific Railiray, Chicago, 1804, 38—42.

12 Globe, 2d sess. 32d Cong., 280.
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is a possibility that even if there had been no secession of the
southern states a Pacific railroad bill might have been passed.
In 1861 a Lill for roads on the central and southern routes, passed
the House. The Scnate added a road on the northern route, to-
gether with various other amendments, and there was not time
for the House to act on the amended bill.?®

At the next session of Congress the law for the Union Pacifie
railrond was enacted. The only contest was between the 8t
Louis and Clicago interests.!® The act granted the company
created by it five alternate sections on each side of the road, with
indemnity limits of ten miles.?°

The inducements of this act were not, however, sufficient to
persuade capitalists to invest in the enterprise.®® The next Con-
gress received appeals for further aid, and a bill was passed in-
creasing the bonds and raising the grant of land from five to ten
sections a mile.** The increase in the grant was made without
dircussion, the only argument being over the other features of
the bill.

Opposition to land grants had by this time almost vanished,.
and at this session of Congress grants were made to the Northern
Pacific and to various connecting lines of the Union Pacific. In
1866 grants were made to the Southern Pacific and to the Atlan-
tic and Pacific. The year 1871 saw the last of the land grants,
that provided by the Texas and Pacific bill.

The Pacific railroad proposition was thus advanced as early as-
the plans to aid the railroad in the states by means of the public
lands. That it was so long in securing the assent of Congress was.
due to the sectional differences which arose as soon as the road on

13 Ihid., 94-95. Gwin (Memoire, 3[8.) says that actlon was deferred so that the:
new admiistration might have the credit for the measure. Bancroft, Californta,
V11, 327.

® Davie, U'nion Pacific Railicay, 98-103.

20 PLat there be, and I8 hereby, granted . . . every alternate section of
public Iand, deslgnated by odd numbers, to the amount of five alternate sections
per mile on each slde of sald road. on the line thereof, and within the limits ot
ten miles en each slde of sald road.” NStatutes at Large, XII, 492,

@ Davis, Union Pacifie Railwap, 110-115.

2 Ntatutes at Large, X111, 856,

1328,
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CHAPTER VL

THE REPEAL OF THE LAND GRANTS.

Even before the grants to railroads ceased, a movement wa
started to revoke some of the grants already made. At first thi
movement was not based on objections to the system but on tht
cases of individual roads where it was alleged that the condition
of the granting acts had not been fulfilled.

Many grants had been made during 1856. The crisis of the
following year and the war were effectual checks to railroad
building even in the northern states. In the South it was at a
standstill.  This involved non-compliance with the conditions
of the grants, and an effort was made to secure their forfeiture
A bill forfeiting the grants to the southern states was introduced
during the second session of the fortieth Congress. Not only was
it urged that the roads had not been constructed but that the
states had been disloyal, and so merited the forfeiture as a pun-
ishment. The argument was an effective one in the House and
the bill passed 83 to 75,! but was not acted on in the Senate. At
the previous session of Congress a committee had been appointed
to investigate the southern railroads and report on their use dur-
ing the war and on the forfeiture of the grants. A report was
made December 11, 1867, but the forfeiture of the grants was
not considered in it.? A report on this matter had been called
for by a resolution of July 12, 1867,® and on February 7, 1868,
the committee reported itself unable to arrive at any conclusion
on the subject. This sceins to have ended the matter.* A con-
stitutional amendment prohibiting the disposal of the public

1 Globe, 24 ress. 40th Cong., 310, 985.

2 Reports of Committeer, 2d sess. 40th Cong., No. 3.

8 House Journal, 1xt sers. 40th Cong., 192.

“Reports of Committces, 2nd. sess. 40th. Cong., No. 135.
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for the repeal of the land grants where the conditions of the act
had not been fully complied with. )

As early as 1870, the grant to Louisiana in aid of the New Or
leans, Opelousas, and (ireat Western was declared forfeited.®
It was, however, considered that the grants lapsed of their own
accord on the non-fulfillment of the conditions. But in 1876 the
supreme court decided that the lands granted reverted to the gov-
ernment only after action had been taken to assert the forfeiture.®
The same year a bill was passed forfeiting the unearned lands
of the Leavenworth, Lawrence, and Galveston road. The only
difference of opinion was on the disposition of the forfeited lands,
which were finally made subject to entry under the homestead
law only. In 1877 a bill was passed repealing the grant in aid of
the Kansas and Neosho Valley company. It was stated that this
was done at the request of the company on account of the hostil-
ity of settlers along the line.!*

During the next six years various attempts were made to secure
the forfeiture of other grants, but it was not until the session of
1883-84 that the movement was strong enough to secure much
attention from Congress. At this session twenty-four bills were
introduced in the 1louse and five in the Senate forfeiting lands
granted to railroads.

In the House the bills were sent to the committee on Public
Lands which reported a bill forfeiting a number of the grants, all
of them being in the southern states.!'  An attempt was made to
except the Gulf and Ship Island but the bill was passed as re-
ported.’*  In the Senate the bill was not taken up. The House
alzo passed a bill forfeiting the unearned lands of the Atlantic
and Pacifie.’® There was little discussion on this and no division.

S Statutes at Large, XVI, 277.

*Schulenlerg v. Harrviman, 21 Wallace, 44. See pp. 80-81.

19 Record, 2d sess. 44th Cong., 1510.

1 Gulf and Ship Island; Moblle and New Orleans; Tuscaloosa to the Moblle
road; Elyton and Beard’'s Bluff; Memphls and Charleston; Iron Mountaln and
Southern In Arkansas: and New Orleans to the state line. Howse Reports, 1st
sess 48th Cong., No. 8.

12 Reeord, 1at sess.  48th Cong., 787.

13 1bld.. 4888.
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the completion of the whole road.!®  The Senate refused to
agree to this and conferences held during this and the next ses-
sion were unavailing.

By 1888 the attempts to secure the forfeiture of separate
grants were succeeded by attempts to forfeit all unearned grants.
A bill introduced that year in the Senate provided for the for-
feiture of all lands “opposite to and coterminous with the por-
tions of any such railroad, not now completed and in opera-
tion.”20

This passed the Senate after considerable discussion as to the
rights of individual roads. The ayes and nays were not taken on
its passage.?* This bill would have forfeited lands along 1,049
miles of road.*®* The ITouse committee on Public Lands, to
which the bill was referred, made three reports. The majority
favored the forfeiture of the lands opposite all portions of * the
roads not completed within tho time required.”® A minority of
three favored the Senate bill, and another minority of two wished
to forfeit the entire grants in all cases where the conditions had’
not been strictly complied with. These three, which were prob-
ably all the possible plans of forfeiture, were thus presented to
Congress. The most radical one was defeated in the House by
a vote of 60 to 106. Those favoring this proposition came from
all sections of the country and it is impossible to determine any
particular reason for the vote standing as it did. The party di-
vision was, however, quite strongly marked, as only 9 Republi-
cans favored the amendment.** The Senate proposition was then
voted down 71 to 92. The chief opposition to this measure
seemed to come from the western states. Only 13 Dem-
ocrats favored it while only 23 Republicans voted against it.*®
The amendment bill passed the House, 179 to 8.2 The Senate

1 Record, 1st sess. 40th Cong., 7613.

* Record, 1st sess. 50th Cong., 3033.

2 Ibid., 3878.

2 Houne Keports, 1at sess. 50th Cong., No. 2476.

2 This would have forfeited lands opposite 4,598 mliles. Ibid.
* Record, 1st sess. 50th Cong., 5933,

® Ibid., 5935.

¢ Ibid., 59239.
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in favor of the Senate plan.?® Stone, of Missouri, introduced an
amendment directing the attorney general to bring suit to forfeit
all lands not earned within the time required by law. This was
rejected, 72 to 93.3°  Iolman introduced an amendment forfeit-
ing lands along all portions of roads not completed within the
time preseribed.3! 1le claimed that the lands forfeited by the
Senate bill were insignificant, and while he did not believe that
the Senate would accept his amendment, he wished to place the
responsibility upon that body.3* His amendment was defeated
by a vote of 60 to 79,2 and another attempt to secure the same
amendment was lost, 84 to 107.3¢

The Senate disagreed to some of the minor amendments of the
House but au agrecment was reached and the bill became a law
September 29, 1890.33

As has alrcady been indicated, the action taken by Congress
was practically the only onc open to it. Whatever may have been
the feelings of the members of the House on the subject, they
were wise in yielding to the Senate and securing the forfeiture
of those lands concerning which no doubt existed. But if the
proposition for a judicial determination of the matter could have
been adopted, a much more satisfactory solution would have been
reached. The extent to which the forfeiture ought to work
would have been in the hands of the supreme court and the rights
of the government and the railroads given an authoritative deter-
mination. )

The House, having secured something from the Senate, at-
tempted to go further and during the next Congress passed a
bill forfeiting lands along all portions of roads not completed in
time. This bill was passed, under suspension of the rules, by a
two-thirds vote, but was not considered in the Senate. At the

*® House Reports, 1st sess. 51st Cong., No. 2213.
% Record, 18t sess. G1st Cong., 7013, 7387.

8 Ibid., 7012,

2 Ibid., App., 581.

4 Ibld., T382.

8¢ Ibid., 7388.

8 Statutcs at Large, XXVI, 496,

3¢ Kecord, 1st sess. 52nd Cong., 5121.
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next Congress a similar bill was passed by the House.?” The Sen-
ate committee reported it adversely, declaring that Congress had
no right to make such a forfeiture.®® Here the matter may be
said to have ended.

Probably the only statement of the change in the attitude of
Congress on land grants which can be made is that it was due to
the opinion that land grants had had their place and that the
time when such aid to western railroads was necessary had
passed. Under the changed conditions of the country it was felt
that the government should demand back the lands previously
granted from the companies which had failed to take advantage
of the opportunity offered them. Probably considerable feeling
against the railroads existed in the far west but I have obtained
no definite evidence of this.

The Democrats wished to go much further than the Republi-
cans in the matter of forfeiture and emphasized this fact, and the
large grants to the Pacific railroads made under Republican ad-
ministrations, in their campaign text books. DBut at no time was
the issue of importance in a national election.

3 Record, 2d sess. 53d Cong., 7350.
8 Record, 3d sess. 53d Cong., 386.
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CHAPTER VIIL
THE DISPOSAL OF THE GRANTS.

The history of a land grant requires more than an account of
the passage of the bill making the grant. It involves also the pro-
cess by which the lands passed into the possession of the states
and the companies and were by them disposed of to the settlers.
The question is thus an administrative one, and the machinery of
the gencral land office for the adjustment of railroad grants must
first be examined. Some attempt will then be made to show in
a gencral way the process by which the state grants were be-
stowed upon the companies, what restrictions were placed omn
these companies, how they fulfilled the conditions of the grants
and how they disposed of their lands.

The grant to Illinois of September 20, 1850, was taken as a
model for nearly all the other grants to states. This gave the
right of way through the public lands for 100 feet on each side
of the road with the right to take necessary materials from the
lands. In addition every alternate even-numbered section for
gix miles on each side of the road was granted the state. If any
of the lands so granted had been disposed of, the deficiency should
be made good from the next adjacent public lands not more than
fifteen miles from the road. The line was to be commenced at its
termini simultancously and the lands were to become available
as the road progressed. The lands remaining to the United
states within six miles of the road were not to be sold for less than
the double minimum ($2.50). The line was to remain a public
highway for the use of the government, and mail was to be trans-
ported for such price as Congress might direct. If the road was
not completed within ten years the lands should revert to the gov-
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be forced to come to some agreement with the companies. The
caso of Guilford Miller attracted some considerable attention in
connection with this feature of the land grant system. He had
settled on lands afterwards claimed by the Northern Pacific as
indemnity lands. The case came before the Attorney General,
who decided that the withdrawal of the lands was legal and that
Miller could acquire no title. President Cleveland thereupon
took an interest in the case and directed the Interior Department
to make the railroad selections in such manner as to protect the
rights of settlers wherever possible.®

Soon after this case was decided, an effort was made to secure
a final adjustment of the grants. In 1887 Congress passed a law
directing the Interior Department to adjust the grants, and See-
retary Lamar ordered the railroads to show cause why the with-
drawals of their indemnity lands should not be revoked. In the
case of most of the roads it was found that either they had se-
lected all the lands to which they were entitled, or had selected
all liable to such selection within the indemnity limits. The pur-
pose of the withdrawal had therefore been served and the lands
should have before been restored to entry.* In a number of cases
the department had not been informed to what extent the roads
were entitled to lands within the indemnity limits. These roads
were chiefly in the southwest and west, including the Northern
Pacific west of Dakota and the Atlantic and Pacific west of Mis-
souri.®

The answer of the Atlantic and Pacific to this order, and the
decision of the secretary in regard to the land of this road (the
decision was applied, mutatis mutandis, to the other roads),
showed that the companies were not in many cases responsible for
the delay in the sclection j surveys of the public lands in the west-
ern states have been slow, and until they had been made in the
land through which the railroad passed, it was impossible to tell
to what land the company was entitled. Sccretary Lamar, how-

‘Decisioiin of the Dept. of the Intevior retating to the Public Lands, V1, 80-81.
® Ibid., 82-83.
(240)
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until the definite location was made, yet no title passed until the
road was so located.’®> But in case conflicting grants for two com-
panies were made, the priority of the grant, rather than priority
of location, gave the title to the lands.”®* When grants of the
same date conflicted, priority of location or construction gave no
right to the lands within the conflicting primary limits of both
roads, as these were divided, but in case of the conflicting indem-
nity limits priority of selection gave the title.'* " Lands which had
been entered under other laws were excepted from the grant,
but such entrics had to be made before the company located its
road. Where lands within the grant had been previously en-
tered under the homestead law and the conditions of that law
were not complied with, the company did not obtain these lands
but on their reversion to the public domain priority of selection
grve title to the lands.'®

By far the most important judicial decision concerning land
grants was that of Schulenberg v. Harriman, rendered in 1876.
In this case the court held that the words of the grant “there be,
and is hercby granted,” ete., signified an immediate transfer of
title, although subequent procecdings were required to give pre-
cision to that title and attach it to specific tracts of land. The
grants were thercfore made on condition subsequent and the pro-
vision that lands should revert to the United States in case the
road was not completed within ten years, was only a provision
that the grant would be void if a condition subsequent was not
performed. In regard to the enforcement of this right the court
say: “It is a scttled law that no one can take advantage of the
non-performance of a condition subsequent annexed to an estate
in fee, but the grantor or his heirs, or the successor of the grantor,
if the grant proceeds from an artificial person; and if they do
not sce fit to assert their right to enforce a forfeiture on that
ground, the title ranains unimpaired in the grantee,”19

B Haunibel & St Jo, K. Co. v. Nmith, 9 Walluce, 95; 14 Am. & Eng. Railroad
Caser, 503, v
BLL I &S COR Coov. W, & 8t P. R. Co., 112 U. 8., 720.
* 16 Am and Ebng. Rallrcad Cases, 430.
*® 1bid.
121 Wallace, 44.
(3424
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As far as the roads themselves were concerned the system w.
in many cases not carried out in the manner intended by Co
gress. A quick construction of the roads had been expecte
since the purpose of the grants was to enhance the value of th
other public lands. A long delay in the building of the roa
might entircly clange the situation and remove the necessity fc
that particular road. But that Congress failed to act, after th
need of such action to prevent the further earning of the gran
had Leen pointed out, was not the fault of the roads, and the fail
ure so to act was, in effect, a re-grant from ycar to year.

It is impossible to give an exact estimate of the amount o
railroad mileage completed on time. In many cases the time fo:
the building of the road was extended greatly over the original
grant. In 1890 the House committee on Public Lands reported
that of railroads aggregating 7,445 miles in length there had been
built on time 2,847 miles and after the time required 3,541
miles, leaving in 1890, 1,056 miles unbuilt.'® This did not in-
clude the Atlantie and Pacific and various smaller roads, the
grants to which had been repealed previously. Nor, on the other
hand, did it include those roads which had been entirely built
on time. The best estimate I can make is that about one-half of
the railroad mileage to which the grants applied was built within
the time required by the acts.

Donaldson®® estimated that the total amount of land granted
under various acts was 155,504,994 acres. Previous claims and
forfeitures have taken up a large part of this, so that in 1897
there had been patented on behalf of these grants 87,915,326
acres, and it was estimated that 11,436,809 acres were necessary
to complete them.?' Figures relating to the disposal of those
lands by the companics are very incomplete. In general, the;
roads seem to have made no effort to build up a land monopoly;
but to have disposed of their lands to settlers as rapidly as pos-
sible, and at reasonable prices. The attempt to bring settlers to.

™ [Touse Reporta, 1st sess. 51st Cong., No. 1179.
* Public Domain, p. 273.
# Commlssloner of the General Land Office, Report, 1897, 234, 224,
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grants with those that did not, it seems that there was no partie-
ular need for most of the grants. Unaided roads were built along
similar routes even faster than aided ones. The great transconm-
tinental roads, however, probably needed the assistance of aid in
the shape of land or bonds to secure their construction at the
time they were built.
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We may distinguish four periods in the history of land grant
legislation:

1. The first of these extended from about 1837 to 1850. This
was the formative perind, when the theories on which
the grants were made, and the grounds of opposition to
them, were becoming evident.

9. The second period extended from 1850 to 1857, and may
be called the period of grants to states, together with the
beginnings of the homestead law. During this period
the movement for the Pacific railroad was also taking
gshape; it occupies much the same relation to that move-
ment which the earlier period occupies toward the state
grants.

3. In the third period from 1857 to 1872, the Pacific roads
had their turn, and the grant to a corporation was the
distinctive form of the time. Extensions were also made
of carlier grants to states and a few new grants to the
states were made.

4. The reaction set in, and from 1876 to 1890 efforts were
made to secure the forfeiture of the unearned grants.

During the first period, the main argument for the land grants
was that which represented the government as a private land
owner wishing to secure the largest returns from his domains.
Much of the government land was far from the settled portions
of the conntry and would not sell unless the country was devel-
oped. If a portion of this land was donated to a railroad which
would make the remaining land salable, was not the government
acting as any wise individual would? To give greater force to
this idea, it was proposed that the grant should be in alternate
sections, with the price of the remaining lands doubled, so that
the gain would be direct and in exact proportion to the amount
granted. Extended to its logical conclusion, the argument
amounted to this: lands can only be granted in an unsettled
country, for if the country was settled the government would not
need to create a market for its lands. That this was a good thing
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when the grants expired. Then the lands could have been for-
feited without particular hardship. But as Congress not only;
neglected but refused to act in the matter, the roadscould assume,
especially in view of the decision in Schulenberg v. Harnman,l
that construction gave them an equitable title to the lands thus;
earned. Action should have been taken much earlier in regard:
to many of the roads, but having failed to take such action Con-'
gress could not undo its work at some future date without regard '
to what had happened in the meantime. On the question of for-
feiture, the Democrats took a much more advanced position than
the Republicans, but there is no evidence that the question was . l
ever a live one in national politics.

The land policy of the government in regard to its arable pub-
lic lands was practically settled by 1863. It was that of grants
for railroads, education, and settlement. After the war the eor-
rectness of this policy was not seriously questioned, and the pub-
lic land question ceased to occupy an important place in national
politics. There was, indeed, considerable discussion over the for-
feiture of certain railroad grants, but this question occupied a
very minor position in the politics of the time and was uncon-
nected with other political issnes. On the other hand, the home-
stead policy was considered as the only possible manner in which
the lands should be given to settlers. The lands thus ceased to be
a source of revenue and so had no effect on finance and the tariff,
while slavery and state sovereignty had ceased to be questions of
the day. The problems arising in connection with the adjust-
ment of the old principles of land legislation to the conditions of
the forest arcas and arid tracts of the west of to-day, constitute
a new chapter in the agrarian history of the country. Irrigation
areas now attract attention in place of railroad routes. But dis-
position of the public domain is still a living question.
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the passage of the bill,* but it is not clear how widespread the feeling
against the company was or what were the grounds for it. At any rate
the old company was not inclined to give up its claim to the lands and
a struggle in the legislature ensued. The grant was at last couferred
upon a company organized by eastern capitalistsa.*

The act incorporating the new company provided for trustees to
supervise the disposal of the lands, which were to be sold as fifty-mile
sections of the road were completed. The main line was to be bulilt
within six years. The lands of the road were to be exempt from
taxation and in lieu of this five per cent. of the gross income of the
road each year was to be paid into the state treasury. The other assets
of the company were to be exempt from taxation for six years, and
after that any excess over three-quarters of one per cent. on the taxa-
tion of these assets was to be deducted from the five per cent. income
tax.” The company seems to have been willing to agree to as
high as ten per cent. tax,” but this was not necessary. In 1870 an
amendment to the Illinois Constitution was adopted by a vote of 147,033
to 21,310, prohibiting any modification of this law.®

The new company was organized in March, 1851, and the construction
of the road begun during the summer of 1852. In September, 1835, the
whole road was opened for traffic.® The entire length of the road
was 705.5 miles, which would have given the company, if all the lands
had been unoccupied, 2,709,100 acres. Of this amount the company has
received 2,595,053 acres.'

It was decided by the directors to divide the lands into the following
classes: For construction, 2,000,000 acres; for interest on bonds, 250,000
acres; free lands, 345,000 acres. The price was fixed in 1856 at from
$5 to $25 an acre, to be sold on six-year credit, with interest at three
per cent. The deed was not given until the entire price was paid, and
80 the exemption from taxation was secured to the purchaser for six
years. It was required that the lands should be put under cultivation.*®
The actual average price received for the lands up to 1872 was $10.09
an acre.’* After that the price decreased. until in 1883 it had reached
$4.30. Since then it has increased and was $7.59 in 1895.*

8 Douglas to Dreese, Feb. 22, 1851, Springficld Daily Registcr, March 18, 1851 ;
Fergus Historical Serics, No. 23, 06-7.

¢ Davidson and Stuvé, History of Illinois, 576-81.

T Privatc Laiwcs of Illinols, 1st sess. 16th assembly, 61.

® Ronham, I'ifty Ycars' Recollcctions, I’eoria, 1883, 460.

® Donaldson, Public Domain, 265.

19 Poor, Railway 3anual, 1879, 730-40.

11 Commlssioner of the General Land Office, Rcport. 1897, 22i.

B Circular Concerning the Illinois Central Lands, New York, 1856.

13 Poor, Ratlway Manual, 1872-73, 540.

14 Poor, Railiray Manuuls.
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grant and disposed of it to various companies. The lands were to be
given the companies in sixty-section lots as each twenty miles of the
road were completed, and were to be free from taxation for seven
years. A board of control was provided which was to supervise the sale
of the lands and to declare the grants forfeited in case the conditions
were not fulfilled. A special tax of one per cent. on the cost of the
road was levied and the legislature had power to increase this to two
per cent. after ten years. The tax, however, was not to apply to the
roads on the Upper P’eninsula until after ten years, and the Detroit
and Milwaukee and the Port Iluron and Milwaukee were to be liable to
an increase only in proportion to the lands received.”

The road from Little Bay de Noquet to Marquette was opened in
1864, and the same year it passed into the hands of the Chicago and
Northwestern railroad company.®™ A joint resolution of July 5, 1862,
authorized the re-location of the rcad from Marquette to the state
line, and an act of March 3, 1865, recognized the route as via Bay de
Noquet. Under these acts the Chicago and Northwestern built from
the Wisconsin line to Escanaba (Bay de Noquet) in 1872* From 1878
the higbest annual average which the Northwestern has obtained for
its Michigan lands has been $4.79, and the lowest $1.65. In 1882 the
highest point in annual sales was reached, 56,937 acres having been
cisposed of at that time. Of late years there has been a decrease in the
lands sold, during 1897 the amount being 5,147 acres.”*

The time for the completion of the rcad from Marquette to Onto-
nagon was extended to December 31, 1872.#® Within the time required@
the road was built from a point twenty miles west of Marquette to
L’Anse, fifty-two miles.* The portion from L'Anse to Ontonagon has
never been constructed, and an act of March 2, 1889, forfeited the lands
opposite to the uncompleted portion of the road.®

No portion of the Ontonagon and state line road was constructed
within the time required, and in 1868 the governor released to the gov-
ernment the lands certified for the benefit of the road. In 1880 the
board of control, ignoring the release of the governor, conferred the

boy, by Hilisdale and Lansing and from (irand Rapids to some point on or near
Traverse Bay: also from Grand Haven and I'ere Marquette to Flint and thence
to Yort Iluron.” &Kiatutcs at Large, xi, 21.

7 Lawcs of Michigan, 1857, 346-53.

®Poor, Railicay Manual, 1882, 672,

»® Statutes at Large, x1i, 620.

® ]bid., xiif, 520.

3 Poor, Railicay Manual, 1882, 672,

82 Annual Reports C. & N. W. Raflroad.

W Statutes at Large, xv, 252.

3 Donaldson, Public Domain, 799.

% Statutes at Large, xxv, 1008.
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on the Coosa and Tennessee Railroad company. This had not been
built in 1890 and was included in the general forfeiture act of that
year.™

Under the grant for a road from Gadsden to the Georgia line two
companies were organized, one to construct the road through the
Chatooga valley and the other through the Wills and Lookout val-
leys. The latter company received the grant from the state.™ In 1868
it consolidated with the Northeast and Southwest Alabama, which had
received the grant from Gadsden to the Mississippi line. In 1869 the
time for the construction of these lines was extended to April 10, 1872,
and they were completed during 1871.7

The grant for a road from Elyton to the Tennessee river was given
to the Elyton and Beard’s Bluff Railway company. No map of the road
was ever filed and no work has been done on it.™

The state refused to accept the grant in aid of the Memphis and
Charleston road and the lands were restored to market February 19,
1658.™

The Mobile and Girard company built fifty-four miles from Girard
toward Mobile within the time required by the law, and to Troy, thirty
miles further, before the forfeiture of 1890.® There had been certi-
fied to the company 504,167 acres, of which 201,985 were restored to the
public domain. %

Of the Coosa and Alabama road (later the Selma, Rome, and Dalton)
one hundred and forty-three miles were constructed on the line of
definite location filed with the secretary of the interior. Of these one
hundred miles were built within the time required by law.® No at-
tempt was made by the company to build the remainder of the line
as located, so that the portion to Gadsden was forfeited in 1890.%

The grant to the North and South Alabama was renewed in 1871 and

River in Ten , to Stev on the Nashville and Chattanooga Rallroad in
Alabama ; the Girard and Mobile railroad, from Girard to Moblle, Alabama ; the
Northeast and Southwestern Railroad, from near Gadsden to some point on the
Alabama and Mississippl State line, in the direction of the Mobile and Chio Rail-
road ; the Covosa and Alabama Rallroad, from Selma to Gadsden; the Central
Rallroad from Montgomery to some point on the Alabama and Tennessee State
line in the direction to Nashvllle, Tennesse.” Statutes at Large, xi, 17-18.

 Comunissloner of the General Land Office, Report, 1891, 39.

™ Donaldson, Public Domain, 792.

T House Rcports, 18t sess. 48th Cong., no. 2016.

™Donaldson, Public Domain, T92.

™ Ibid., 792,

8 House Reports, 1st sess. 51st Cong., no. 1179, p. 3.

® Commlisrioner of the General Land Otffice, Report, 1893, 54.

2Dcnaldson, Public Damain, 793.

® Commissioner of the General Land Office, Report, 1891, 39.

S Ntatutes at Large, xvl, 580.
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acres.” In 1380 the company had sold 553,873 acres, while its receipts
had amounted to $1,461,5855, making an average of $2.53 an acre.” In
1897 the company’ then owning the land grant (the St. Louis and San
Francisco) reported that there had been sold 1,072,803 acres. The
amount received for the lands was not given but the net profit during
the previous year had been $25,310.*

In 1853 a grant was made to Missouri and Arkansas for a railroad
from a point opposite the mouth of the Ohio, via Little Rock, to Ful-
ton, with branches to the Mississippi and Fort Smith.* By an act of
July 28, 1866, the grant was revived and increased, the time for the
completion of the road being fixed at July 28, 1876.® The main line
was constructed as the Cairo and Fulton (now the St. Louis, Iron
Mountain, and Southern) by 1874.® On account of this grant the states
of Missouri and Arkansas have received 1,388,444 acres.® of which there
had been sold by 1880, 264,802 acres for $1,129,873, an average of $4.27
per acre.® By 1890, 882,578 acres had been sold for $2,349,521, with
$542,420 due on contracts,* and in 1897 the company reported that it
had sold or lost by contest, 779,639 acres, for which $3,075,145 had beea
received, with $163,742 due on time sales. During 1896 the receipts
from the land department were $65,906 and the expenses $53,005. The
Missouri lands are now held at an average of $3 an acre and those in
Arkansas at an average of $2.65.%

The branch from Little Rock to Fort Smith was completed in 1876.%
To this company 1,052,082 acres have been patented.?” The report of
this company in 1890 showed that 517,591 acres of these lands had been
sold for $1,544,642, with $395,900 due on contracts.® But in 1897 the
company reported the sale and loss by contest of only 517,642 acres, but
receipts amounting to $2,247,907, with $180,907 outstanding on con-
tracts. It is evident that both of these reports cannot be right. Dur-
ing the past year the receipts were reported as being $23,148, with the
expenses, $24,367.%

18 Commissioner of the General Land Office, Report, 1897, 226.
17Donaldson, Public Domain, T79.

1*Rallroad Commissioner, Report, 1897, 142.

1 Statutes at Large, x, 155.

2 Ibid., xlv, 338.

3t Poor, Raflway Manual, 1875-6, 613.

22 Commlssinoer of the General Land Office, Report, 1897, 226.
2 Donaldson, Pubdlic Domain, T83.

4 Rallroad Commissioner, Report, 1891, 198.

 Ibld., 1807, 145.

2 Donaldson, Public Domain, 796-7.

# Commissloner of the General Land Office, Report, 1897, 226.
22Rallroad Commissioner, Rcport, 1890, 180.

* Ibid., 1897, 145.
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had been patented and 5,830,871 sold for $20,856,000, with $3,676,204 due
on time sales.® In 1895 8,466,250 acres had been sold by the company for
$34,273,375, with $4,280,438 still due. The average price had been $3.93
an acre.” In the balance sheet of the company for 1898 the net pro-
ceeds of the land department were given as $3,624,712."

An act of July 27, 1866, chartered the Atlantic and Pacific Railroad
company, which was to build from Springfield, Missouri, to the Pacific
coast by the southern route.® As allowed by the charter the com-
pany purchased the South Pacific road, which had received a grant
over the same route as far as the southern boundary of Missourl.* The
road was to be constructed by July 4, 1878. By that date the line had
been built from Springfleld to Vinita, Indian Territory.” In 1886 the
lands opposite the uncompleted portions of the road were declared for-
feited.® By that time the road had been extended to Sapulpa (76
miles) by the St. Louis and San Francisco company, and from near
Albuquerque, N. M., to the Colorado river (559 miles) by the Atchison,
Topeka, and Santa Fé company.’® According to the report of the land
office there have been patented to the company 1,222,012 acres, and it
was estimated that 3,476,041 acres were still due.® But according to
the report of the railroad commissioner 708,723 acres only have been
patented.™ Of these 220,259 acres had been sold in 1880 for $623,369,™
while by 1897 all of the lands which the company reported as having
received, 708,523 acres, were reported as sold. The total receipts from
land sales had been $3,940,483, but during the previous year the receipta
bad only been $92.03, while the expenses were $13,462.12.%

Section 18 of the Atlantic and Pacific act authorized a connection
with the Southern Pacific road of California and made a similar grant
to that road.* Within the time required by the granting act there
were built the sections of the road between San Jose and Tres Pinos,
50 miles, and between Huron and Mojave, 182 miles.® The line was
afterward built from Mojave to the state line, and from Huron to

12 Rallroad Commissioner, Report, 1886, 595.

1 Ibid., 1895, 151.

14Northern Pacific Rallway Company, Report, 1898, 31.
1 Statutes at Large, xlv, 292.

18 Supra, p. 115.

1"Donaldson, Public Domain, 807T.

8 Statutes at Large, xxiv, 123.

1 Poor, Rallway Manual, 1888, 744-5.

% Commissioner of the General Land Office, Report, 1807, 232, 228. 1
21 Railroad Commissioner, Report, 1897, 105.

2 Donaldson, Public Domain, 779.

# Railroad Commissioner, Report, 1897, 105.

Statutes at Large, xlv, 299.

% Donaldson, Public Domain, 808.
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from Baton Rouge to Vicksburg along the west bank of the Missis-
sippi.®

An act of February 8, 1887, forfeited the grant on the east side of the
river and the lands opposite to portions of the road then unconstructed
by the New Orleans Pacific prior to January 5, 1881, the date of the
conveyance from the New Orleans, Baton Rouge, and Vicksburg.”

The company has received 980,587 acres under the grant, while 109.137
acres remain unpatented.” In 1886 the company stated that no sales
bad been made. Since then the company has failed to make reports on
its land grant.

#Donaldson, Public Domain, 8357-8.
% Statutes et Large, xxiv, 891.
7 Commisslioner of the General Land Office, Report, 1897, 282, 228.

(388)







Digitized by GOOS[Q







130 BULLETIN OF THE UNIVERSBITY OF WISCONSIN,

previous question, and Jones, of Tennessee, moved to lay the bill on the
table. Duer, of Connecticut, (not Harris), moved to go into committee
of the whole, which was carried by a vote of 102 to 71.* No other vote
had been taken.

Dougias then explains how the bill was reached again after it had gone
to the foot of the calendar by the vote to go into committee of the whole.
“It occurred to me that the same course pursued with other bills would
place them, each in turn, at the foot of the calendar, and thus bring
the Illinois bill at the head. © ¢ ¢ The motion to clear the table,
and go into committee of the whole on the slavery question, would each
have to be made ninety-seven times, and whije the first motion might
be made by some of our friends, or the friends of other bills, it would
not do for us, or any one known to be a warm friend or connected with
us to make the second motion, as it would defeat the other bills and
alienate from us the support of their friends. I thought a long while
and finally fixed on Mr. , who, though bitterly opposed to me
(politically), yet I knew to'be my personal friend. Living up in—,
he supported the bill, but did not care much one way or the other
whether it passed or not, voted for it but was lukewarm.” So an ar
rangement was made with Mr. by which he made the necessary
motion to go into committee of the whole, and thus forced the bill to
the head of the calendar. But between July 31 and September 17, when
the bill was passed, the only person who could correspond to Douglas®
statement made such a motion seventeen times. This was Bagly, of
Virginia, who was not opposed to Douglas politically and did not vote
in favor of the bill. No one else made the motion with any frequency.

The fact that these accounts are based on conversations with Douglas,
some nine years after the occurrences, and not written out in their
final form by Cutts until much later would also tend to discredit their
asccuracy. Douglas probably gave the facts as well as he would recol-
lect them, but the lapse of time was too great for anything approaching
exactness.

SHouse Journal, 1st sess. 81st Cong., 1490.
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